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SATURDAY, May 28, 1768. 
HE following letter has been 
] ſent to me by one of my cor- 
reſpondents ; and, as the ſubject of 
it is particularly adapted to the pre- 
ſent critical juncture, I have thought 

proper immediately to lay it babe 

the public. SN 

7 To 


* 


To the Rt. Hon. William Lord Mansfield, 
Lord Chief Fuſtice of the Court of 
King's Bench, and one of his Majeſty's 
Mejt Honourable Privy Council. 


Tu quid ego & populus mecum deſideret, audi. 
Hor, 


My LoRp, 


IT is commonly obſerved, that truth 
is ſeldom ſuffered to approach the ear 
of kings. Surrounded as they per- 
petually are, with crowds of flatterers, 
whole ſtudy it is to keep them in a 
protound ignorance of the ſtate of 
their affairs, they are never permitted 
to ſee with their own eyes, but mult 
always ſee with the eyes of others; 
and thus viewing every thing through 
a falſe medium, they are naturally, and 
almoft neceffarily, led to embrece 
councils, and purſue meafures, incon- 
ſiſtent with their own intereſt, and 
with the intereſt of their ſubjects. 


The 
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The ſame obſervation, my lord, 
will hold true, though in a leſs degree, 
of all men in an exalted ſtation; for 
mixing very little with the body of the 
people, they can never be thoroughly 
acquainted with their real ſentiments, 
but are apt to miſtake, for the voice 
of the people, the partial repreſenta- 
tions of their creatures and dependents. 


To this cauſe, my lord, and to this 
alone, can be aſcribed your late con- 
duct towards Mr. Wilkes; for had 
you been fully apprized of the preſent 
ill humour of the people — owing, it 
is true, to a variety of other reaſons 
— your lordſhip, I am confident, 
could never have taken a ſtep, that 
was likely to ſet this Lbumour in 
motion, to the great diſturbance of 
the public peace, and at the manifeſt 
hazard of overturning the conſtitution. 
ay, my lord, at the manifeſt hazard 
of overturning the conſtitution ; for 
if once matters are brought to ſuch 

B 2 a pals, 
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a paſs, that the law cannot be ex- 
ecuted without a military force, the 
conſtitution of England is overturned 
from its foundation. How far that 
was the caſe on a late memorable oc- 
caſion “, or how far it is likely to be 
the caſe on ſome not very diſtant ſimi- 
lar occaſion , I leave your lordſhip to 
determine. But the danger that is 
paſt might eaſily have been prevented, 
and that which ſtill threatens us, may 
as caſily be prevented, by your lord- 
ſhip's mild and moderate conduct. 


Had you treated Mr. Wilkes with 
that lenity and indulgence, which the 
law authorizes, and which the circum- 
ſtances of the time render, indiſpen- 
ſably neceſſary, the miniſtry would 
not have had even the ſlighteſt pre- 
text for drawing out the military force, 
to aſſiſt the civil power in the execution 


of 


On the roth of May, 1768, in St. George's- fields. 
+ It was the general opinion of the public, that 
Mr. Wilkes would have — {ct on the pillory; 


the fear of which occaſioned this letter to lord 
Mansfield. 


E 


of the laws; and if you treat him, for 
the future, with ſuch lenity and indul- 
gence, you will effectually deprive them 
of all plea for making, at leaſt in the 
proſecution of this affair, a freſh attack 
upon the lives and liberties of their 
fellow ſubjects. But, my lord, not 
only have you not treated Mr. Wilkes 
with lenity and indulgence ; 'tis the 
general opinion, that you have treated 
him even with the rigour of the law, 
which your lordſhip knows, in many 
caſes, though I will not ſay in this, 
is the greateſt injuſtice, agreeable to 
the old adage, ſummum jus, ſumma 
injuria. 


AS to the alteration, which your 
lordſhip ordered to be made in the 
record, Mr. Wilkes has already told 
you, in open court, that it is unconſti- 
tutional ; that he is adviſed it is i/legal; 
and that neither of the two verdifts 
could have been found againſt him, 
if ſuch alteration had not taken place. 
I will not, my lord, enter into any 

diſcuſſion 
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diſcuſſion of theſe nice points of law, 
for which I muſt confeſs myſelf to be 
altogether unqualified, I will only 
obſerve, that this was acting a part 
very inconſiſtent with what has always 
been ſuppoſed to be tbe duty of a judge, 
viz. That he ſhould act as counſel for 
the defendant. Was not this, my lord, 

rather acting as counſel for the proſe- 
cutor? 1 have, I think, heard of a 
man ſaving his life by a mi/nomer ; 
bur, for the future, I ſuppoſe, if your 
lordſhip can help ir, no man ſhall ſave 
himſelf from death, or from any other 
puniſhment the law can inflict, by any 
znformality in the proceedings againſt 
him. 


I know, my lord, that all poſſible 
reſpect is due to the perſon of a judge, 
while he behaves in a manner becom- 
ing his character: but I know at the 
ſame time, that there is an expreſs 
law, which ſays, That if a judge 
* will fo far forget the dignity and 
* honour of his poſt, as to turn l. 
% Acitor 


P 
% 
* 
* 
A 
F. 
* 
oy 
+ 
* 
. 
U 
= 
i 
„ 
4) 
* 
j 
- $ 
1 
"© 
4 1 
* 5 
> 8 
KA 
- * 
* 


123279 


e licitor * in a cauſe which he is td 
„ judge, he may be dealt with ac- 
« to the capacity, to which he ſo 
e baſely degrades himſelf +.” As to 
your aſking Mr. Wilkes's ſollicitor 
what cbjiections he had to the alteration 
of the record, and yet telling him 
you did not aſk his conſent, it is really 
ſomething lower than farcical ; it is 
plainly a diſtinfion without a difference; 
and is, in truth, ſuch a quibble, as I 
ſhould little have expected from a man 
of your lordſhip's underſtanding. 


With reſpect to your refuſing to 
admit Mr. Wilkes to bail, it cannot 
be denied, that your lordſhip is poſ- 
ſeſſed of a diſcretionary power in this 
particular; but then it may be obſer- 
ved, that a wiſe man would exerciſe 
every diſcretionary power, with a due 
regard to the principles of equity, and 
the ſentiments of the people. But 
has your lordſhip ſhewn a proper re- 
gard to either of theſe conſiderations 

in 
Lord Mausfield altered the record the night be- 


fore the trial, and tried the cauſe himſelf. 
1 12 Rep. 24. Vaug. 138. S. P. C. 173. 
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in admitting to bail a nobleman for a 
rape, and an officer and a ſoldier for 
murder, and yep retuling the ſame fa- 
your to a man, who is ſaid to have 
wrote a libel againſt the miniſtry ? 
Are rapes and murders, my lord, crimes 
leſs odious in themſelves, or leſs per- 
nicious to ſociety, than /ibels ? 


But perhaps you will tell me, that 
the rape was committed only upon a 
Ettle milliner, and the murder upon a 
common citizen; whereas the libel was 
ſuppoſed to be ſecretly aimed at no leis 
a perſonage than the great earl of Bute, 
and that the enormity of all crimes is 
to be determined, not by their own 
intrinſic nature, or their dangerous in- 
fluence upon ſociety, but by the dig- 
nity of the perſon againſt whom they 
were committed. I know, my lord, 
that this is the ſpirit of the laws of 
Japan; but I believe it never was the 
ſpirit of the laws of England. Perhaps 
too you will alledge, and, indeed, it is 


ſaid you have already publicly alledged, 
hat 


a 


That you cannot admit Mr. Viltes to 
bail without the conſent of the proſe- 
cutor, the Aitorucy general. 1 ſhould 
be glad, then, to know, whether you 
had Miſs Voodcocł's conſent to admit 
lord Baltimore to bail, or Mr. Allen's 
conſent to bail Mr. Murray and Mac 
Lauchlan. 


But, my lord, the great cauſe of 
complaint againſt you, with regard to 
your conduct towards Mr. Wilkes 1s, 
your delaying to pronounce judgment 
upon him, and ſubjecting him, in the 
mean time, to a cruel and arbitrary 
impriſonment. How long it is in your 
lordſhip's power to purſue this method, 
and to puniſh a man before judgment is 
paſſed upon him, I am not, for my own 
part, ſufficiently ſkilled in the law to 
determine. I only know, that there 
are ſeveral laws which ſay, that after 
verdid given in any court of record at 
Weſtminſter, judgment ſhall not be 


ſtayed for want of form in a writ, count, 
plaint, 


(.. 10 3 


plaint, Fc. But how far theſe laws 
are applicable to the preſent caſe, I 
will not take upon me to affirm. If, 
indeed, it be true, as is commonly 
reported, that your lordſhip need not, 
or cannot, paſs judgment upon Mr. 
Wilkes, until you are requeſted to do 
ſo by the attorney-general; and that 
the attorney-general, if he pleaſes, need 
never make ſuch a requeſt ; and that, 
therefore it 1s in the power of your 
lordſhip, and the attorney-general, to 
impriſon Mr. Wilkes for any indetermi- 
nate time, or, 1n truth, for ever, with- 
out paſſing judgment upon him : if 
all this, my lord, be true, I will nor 
ſay, that your lordſhip has uſurped a 
wer which the law has not allowed 
you; but this I will ſay, that if the 
law has allowed you ſuch a power, it 
allows you a power which it has not 
allowed to the king, or to either or 
both houſes of parliament, and which, 
indeed, 


* 18 Eliz. c. 14. — 21 Jac. c. 13: 16, 17, — 
Car. II. c. 8. — 5 Geo. I. c. 13. 
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indeed, it ought not to allow to any 
man, or to any body of men, in a free 
government. The Habeas Corpus act 
has effectually ſecured us againſt all ar- 
bitrary impriſouments from the crown; 
and though the two houſes of parlia- 
ment pretend to a power of diſpenſing 
with this act, yet do their impriſon- 
ments ceaſe immediately upon the riſ- 
ing of the ſeſſion. So that, if the 
report above-mentioned be well foun- 
ded, your lordſhip and the attorney- 
general are poſſeſſed of a power ſu- 
rm to any that is enjoyed by the 

ing and the two houſes of parlia- 
ment. But this concluſion is fo ab- 
ſurd, that I am ftrongly inclined to 
ſuſpect the premiſes ; and, in truth, 
the whole 1s ſuch a bundle of incon- 
ſiſtencies, that J am almoſt aſhamed4 
to have mentioned it. 


I will only farther obſerve upon this 
head, that this ante-judicial impriſon- 
ment (as it may be called) is particu- 
larly hard in Mr, Wilkes's. caſe. I 
9 acknow- 
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acknowledge, indeed, that where a 
man has been guilty of a crime, which 
ſubjects him to a ſeverer puniſhment 
than that of impriſonment, a little con- 
finement, before he receives ſentence, 
can be no great hardſhip. But, where 
the only crime, which a man has com- 
mitted, is ſuch — and this is, ſurely, 
the caſe with Mr. Wilkes — that the 
ſcvereſt part of the puniſhment, which 
the law can inflict upon him, is ſimple 
impriſoument, to ſubject him to this 
impriſonment, before he receives ſen- 
tence, is ſomething more than a hard- 
ſhip : it is, in effect, little better than 
a contradiction: it is puniſhing a man, 
and, at the ſame time, pretending, 
that you have not yet reſolved upon 
what kind of puniſbment he ſhall ſufſer. 


So much, my lord, for the conduct 
you have already obſerved towards 
Mr. Wilkes: I come now to inform 
you, what conduct the public expects 
you ſhould obſerve towards him for 
the future. I ſay, my lord, the 

| public : 
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ublic : for though it is certain, that 
juſtice ſhould be done, and the laws 
executed without reſpect of perſons : 
yet, it is no leſs certain, that juſtice 
ſhould be done, and the laws executed, 
with the ſtricteſt regard to the ſpirit of 
the times, and the humour of the 
people. And I, my lord, muſt take 
the liberty of acquainting you, that 
the humour of the people 1s at pre- 
ſent ſuch, that they will not patiently 
ſee the rigour of the law exerciſed 
againſt Mr. Wilkes; much leſs the 
law ſtretched and wreſted to make 
him feel the weight of miniſterial 
vengeance. 


The people, my lord, are at pre- 
ſent in a very bad humour; and their 
bad humour ariſes from a variety of 
cauſes. To enumerate theſe, would 
be almoſt offering an inſult to the un- 
deritanding of the reader. They are 
ſo plain and obvious, that he that 
runs may read. To ſee heir miniſters, 
that is, heir ſervants, wallowing in 

| wealth 
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wealth and luxury, and rioting on the 
ſpoils of their plundered country, 
while themſelves are reduced to a ſtate 
of abſolute famine, is a condition ſo 
intolerable, as would provoke the re- 
ſentment of the moſt meek-ſpirited 
men that ever breathed. Job him- 
felf, I believe, in ſuch a ſituation, 
would have loſt his patience. It is a 
miſtake, my lord, to think, that the 
ill-humour of the people is entirely 
owing to the rigorous meaſures that 
have been purſued againſt Mr. Wilkes. 
The people, it 1s true, are deeply in- 
tereſted in the affair of Mr. Wilkes, 
which they juſtly conſider as the cauſe 
of liberty; but the affair of Mr. 
Wilkes has not given rife, it has only 
given vent to the ill-humour of the. 
people, which had long before been 
collected, and was almoſt come to a 
head. And as the affair of Mr. Wilkes 
has already given vent to the ill- 
humour of the people, it will, I am 
perſuaded, give ſtill farther vent to it, 
unleſs your lordſhip take care to 
manage 


(6 15.) 
manage their affair with a very deli- 
cate hand. 2 54 


I will indeed allow, that it is in 
your lordſhipr's. power to exert againſt 
Mr. Wilkes the utmoſt rigour of the 
law; but then I will at the ſame time 
take upon me to affirm, that it is not 
in your power to exert ſuch rigour 
againſt him, without the aid of mi- 
litary force; and th's is ſuch an ex- 
pedient, as 1 hope your lordſhip will 
never be induced to employ. It is an 
expedient, my lord, of a. moſt faral 
tendency, big with danger to the liber- 
ties of your country, and, in the end, 
may be productive of their utter ruin. 
The miniſtry, my lord, you muſt 
plainly have perceived by their late 
arbitrary conduct, want nothing but 
a pretext for drawing out afreſh the 
military force, conſcious as they are, 
that having loſt, by their treachery, 
the confidence of the public, they 
have no other chance of keeping their 


places, 
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aces, than by dragooning the le 
— a compliance with A od 
But I hope that your lordſhip will ef- 
fectually diſappoint them, and will 
furniſh them with no ſuch pretext for 

the future; and that no ſentence will 
be pronounced againſt Mr. Wilkes, 
but ſuch as may be quietly and peace- 
ably executed by the mere — 
of the civil power. 


The eyes, my lord, of a whole na- 
tion are fixed upon you, as the only 
man that can ſave or deſtroy our free 
conſtitution. By purſuing gentle mea- 
ſures you will effect the firſt; by pur- 
ſuing rigarous meaſures you will effect 
the laſt. By the former you will ſe- 
cure to us our laws and ur liberties z 
by the latter you will ſubject us to a 
military government. Dy the former 

ou will recommend yourfelf ro the 

fore and eſteem of all y your fellow- 
kitipens, except ſome venal —_ 
1 


En 


by che latter you will draw upon you 
the curſes and execrations of all your 
fellow - ſubjects, the ſame worthy cour- 
tiers excepted. | 


Let me, therefore, beſeech you, by 
the regard which you have to your 
own peace; by the value which you 
ſet upon your own reputation ; by the 
compaſſion which you feel for the 
preſent age, and for that which is to 
ſucceed it : as you would wiſh to 
merit the compliment which Pope pays 
you, of being ranked, after death, 
with the Tullies and the Hydes, and, 
what is yet more, with the Gaſcoignes, 
the Hollis, and the Talbots; in a word, 
let me conjure you, by every motive 
that can work upon your juſtice, your 
honour, and humanity, to paſs, upon 
the preſent occaſion, ſuch a moderate 
judgment, as is moſt conſiſtent with 
our free conſtitution, and our limited 
monarchy, Tur NorTH BRITON. 


WHAT effect the above paper has 
had, with xeſpe& to the ſubſequent 
D pro- 
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proceedings againſt Mr. Wilkes, the 
public are to judge. Certain it is, he 
was not, nor does the publiſher be- 
lieve he knows who was the author 


of that paper. 


It gave riſe, however, to a proſe- 
cution, (as unexpected as it was ex- 
traordinary) which was ſet on foot 
againſt the publiſher with great vehe- 
mence, by the court of King's-Bench, 
who thought itſelf materially wounded 
through the ſides of its chief. This 
profecution, through every ſtage, has 
been attended with ſomething remark- 
able, whether we conſider the proceſs 
itſelf, or the conduct of the plaintiffs, 
who were evidently the judges, or the 
defendant, Bingley. For theſe reaſons, 
and in order to hand down to poſterity 
a caſe, in which the liberty of the 

reſs, and of courſe that of every Eng- 
iſhman is ſo nearly concerned; the 
following narrative and obſervations, 
with due ſubmiſſion, are laid before 

the impartial public. 
N A R- 
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NARRATIV E; 
OF THE 
PROCEEDINGS 


| Againſt WiLL1am BinGLEY, Bookſeller, 
1 as the Publiſher of No. L. of the North 
1 Briton, hereunto preſixed. 


RIDAY, June 3, 1768, the at- 

torney general moved for a rule 
for William Bingley, to ſhew cauſe, 
why a writ of attachment ſhould not 
iſſue againſt him for a contempt ? — 
The motion was founded on the fol- 
lowing affidavit. 
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In the K IN G's- BEN CH. 


HOMAS CORY, of Chancery- 

lane, in the county of Middleſex, 
maketh oath, that on the 7hirty-firſt 
day of May laſt, he, this deponent, 
bought at the ſhop of William Bingley, 
oppoſite Durham-yard in the Strand, 
in the county aforeſaid, the pamphlet, 
or printed paper hereunto annexed, 
intitled. The NorTa Briton, No. 
& L.” of a woman, who, this depo- 
nent verily believes was the wife of the 
ſaid William Bingley; and that a man 
was alſo then preſent in the ſaid ſhop, 
who, this deponent believes, was the 
Aid William Bingley. 


THOMAS CORY. 
Sworn in court, 
June 3, 1768. 
By ThE COURT. 


Did 
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Did we not know the reaſon, it 
would appear ſtrange, that a ſolicitor 
of the Treaſury, his deputy, and his 
clerk in court, (if all three were con- 
cerned) ſnould not put an addition to 
the worthy Mr. Cox v's name They 
could not, perhaps, with propriety, 
have called him gentleman, as being 
concerned in ſuch dirty work; yet 
they might have called him yeoman : 
— though, in truth, the addition of 
yeoman was formerly applicable to 
ruſtic men, of plain and ſimple man- 
ners, and of ſome character in life. 


Many gentlemen of the law ſuppoſe 
an addition of degree or profeſſion is 
neceſſary in affidavits; and eſpecially 
for ſuch a peculiar purpoſe as that in 
queſtion ; for ſuppoſing the perſon 
complained againſt ſhould be falfly 
accuſed, or unjuſtly injured, he may 
then know againſt whom to proceed 
for redreſs, | 

And 
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And farther, it was very particular, 
that the ſwearer, becauſe he ſaw a 
woman in the ſhop, muſt verily believe 
it to be the wife of William Bingley ; 
and that the man he ſaw in the ſhop, 
muſt be WILLIAM BIxOLEV himſelf. 


What an affidavit! what a founda- 
tion for ſuch a belief! and how very 
pertinent the matter itſelf ! 


But theſe people are in the ſervice 
of government, and therefore we muſt 
not take liberties with them : we 
would, however, inform Mr. Coxv, 
that notwithſtanding his verily believ- 
ing he faw Mrs. Bingley, and believing 
the man he ſaw was William Bingley, 
he was miſtaken in Both points: and 
therefore we caution him for the fu- 
ture to be more careful, and get bet- 
ter grounds, whereon to found his 
belief :—for though in a court of law 
ſuch verily believing, c. may not be 
onſidered as perjury, it may _—_—_— 
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be otherwiſe eſtimated in foro con- 
ſcientiæ. 


On this affidavit, however, the 


court made the following rule : 


Friday next, after the morrow of the 
Holy Trinity, in the eighth year of 
king GORE the bird. 


| l 1222 reading the 
EncLawp. | aſfidavit of 2 | 


Con v, and a printed paper, intitled 
The North Briton, No. L. thereto 
annexed, It is ordered, that Monday 
next be given to WILLIAu BINVCLEVY, 
to ſnew cauſe why a writ of attach- 
ment ſhould not iſſue againſt him, for 
his contempt, upon norice of this rule 
to be given him, in the mean time, 


On the motion of Mr. Attorney. general. 
By Tjx COURT. 
Whether 
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Whether Mr. Barlow drew: up the 
rule of his own accord, or whether it 
was diftated by any other, we know 
not; but it is worded in a very par- 
ticular manner, ** To ſhew cauſe why 
a writ of attachment ſhould not 
“ iſſue againſt him, for his contempt.” 


The /aw ſuppoſes every man inno- 
cent, rill he 1s found guilty on a 
legal trial by jury. Here, on the affi- 
davit of THoMas Corr, it is by this 
rule of court taken for granted, that 
Bingley is guilty of a contempt, in the 
firſt inſtance ;—but it very prudently 
leaves him and every one elſe in 
the dark, as to the nature of the 
contempt, or againſt what court, what 
perſons, or what power it is com- 
mitted |! | 


Application was made by the de- 
fendant to an eminent barriſter for-ad- 
vice, who honeſtly declared, verbally, 


that the paper was indefenſible, as 
well 
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well as the proceſs by which the court 
had proceeded. He was of opinion 
the court had no juriſdiction in caſes 
ſimilar to Bingley's, and that the 
power of attaching went no farther 
than to the officers of the court, or 
a contempt or diſobedience of any of 
its rules or orders, whereby juſtice was 
ſtaycd, or words to that effect; and 
added, it was a d d illegal mode, 
and that it was a ſcandal to this coun- 
try it ſhould be exerciſed in the caſe 
before us. Mr. Bingley was willing 
to decline the defence of the paper, 
and to reſt. his defence ſolely in at- 
racking the illegal proceſs, in the ſame 
manner Mr. Almon had done on a 
like occaſion ; but the council dechn- 
cd going into court with him in any 
other manner than with his /ubmiſſion ; 
which Bingley refuſing to make, again 
faid, the only alternative left the de- 
fendant was, to leave the kingdom, 
till the buſtle Mr. Wilkes's affairs had 
made ſhould be abated, when he dared 
ſay, he might return with ſafety. 

a E. His 
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His attorney urged the neceſſity to 
follow the advice of council, which 
was equally ineffectual, for Bingley 
thought abſconding was cowardly, and 
determined to ſtay at home and take 
the conſequences. 


The court having given Bingley 
only two days to prepare his defence, 
and as (according to its rules and 
practice, of which the judges are very 
tender) the rule could not be made 
abſolute till Tze/day, by which a third 
day was gained. On that day he 
appeared ; and when the attorney- 

neral moved that the rule might 
be made abſolute, Bingley, with faul- 
tering accents, peculiar to young - 
pleaders, roſe with his brief in his 
hand, to oppole the motion. Lord 
Mansfield, ſceing a perſon riſe from 
among the people, with a paper in 
his hand, and ſpeaking, aſked, whs 
that man was? The defendant an- 
{wered, his name was William Bingley, 


and that he was the publiſher of No. 
E. 
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L. of the North Briton, and that, in 
obedience to a rule of that honour- 
able court, he appeared to ſhew cauſe, 
why an attachment ſhould not be 
granted againſt him for publiſhing that 
paper. The chief ſaid, Have you no 
council? Bingley anſwered, he had not; 
for though he had retained a gentle- 
man of the law with Two Guineas, he 
had declined to plead for him; he 
therefore begged leave to read his 
defence, which had been prepared for 
that purpoſe. He meant, he ſaid, to 
defend the aſſertions in the North 
Briton, which had unhappily gave of- 
fence, as well as to oppoſe the proceſs 
by which the court had proceeded 
againſt him. Lord Mansfield replied, 
Your defence of the paper may be more 
„ offenſive than the paper itſelf. Juſtice 
"1 Aſton declared he would not hear 
him, unleſs what he bad to ſay was 

firjt examined by council, for he ſuſpec- 

ted another libel : (alluding, as is ſup- 

| poſed, to a ſpirited ſpeech Mr. Wilkes 
made in that court, a few days before, 
E 2 in 
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in conſequence of lord Mansfield's 
alteration of the record) and added, 
he had no right in that court to ſpeak 
for himſelf. Lord Mansfield then ſaid, 
that the gentlemen of the bar might de- 
cline any cauſe they did not approve ; 
and added, Who is your attorney, has 
he ſeen your defence? Bingley anſwered, 
by his attorney's previous requeſt, NO. 
Mr. R then ſtepped forward, and 
told his lordſhip, that he was Mr. 
Bingley's attorney. Pray, Sir, ſaid 
lord Mansfield, have you ſeen the de- 
fence your client has to offer to the court 
againſt the attachments going? YES, 
my lord, I have, replied R , bow- 
ing. And do you think, ſays his lord- 
ſhip, it is proper to be read in this court? 
NO, my lord, by no means. Lord 
Mansfield then aſked R who the 
gentleman was his client had retained? 
He anſwered, Mr. M „ Who im- 
mediately roſe to juſtify his refuſal, and 
abuſed Bingley and the North Briton 
molt unmercitully, for which he was 

thanked 
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thanked by the four judges ſeparately, 
and has ſince been appointed king's 
council, 


By the two-fold baſeneſs of Bingley's ö 
attorney, and by the treachery of his 
council, (who, if he did not intend him 
any ſervice, ſhould not, in juſtice, 
have ſpoke againſt him, having re- 
ceived a retaining fee) he was left 
in a wretched condition, and to make 
it worſe, lord Mansfield recommended 
to the other bookſellers, who were at- 
tached for ſelling the North Briton, 

No. L. to proſecute him as the ori- 
ginal publiſher, for all the damages 
they might ſuffer from the court: a 
moſt unheard- of ſtep, for a judge to 
recommend a proſecution to perſons 
who could not poſſibly think of ſuch 

a thing as was never yet attempted in 
this kingdom. But this would anſwer 
very well the purpoſe of lord Mans- 
field; becauſe, as he is reſtrained by 
the laws from laying an exorbitant 
fine; 
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fine; by this new invention of his own 
he may do in effect what the laws for- 
bid him to do by his ſentence; for by 
taking up a great number of the trade, 
and putting them, by this oppreſſive 
method of attachment, to enormous 
expences, and then, by adviſing each 
of them to bring proſecutions againſt 
the original publiſher, lord Mansfield 
may (at any, and in a ſhort, time) lay 
what fines he pleaſes on any publiſher 
who ſhall incur his diſpleaſure. 


The court was afterwards moved, 
to enlarge the rule till Thurſday, but by 
whom it was moved was never known. 
We muſt obſerve, that by this ſecond 
rule it is taken for granted, that the de- 
fendant is guilty of the offence; and 
there is the ſame uncertainty as in the 
former rule. 


As BincLey had not deſired ſuch 
further rule, and as he had been re- 
fuſed a hearing, he on Wedneſday 
evening the eighth of June, * 

O. 
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No. LI“. of the North Briton, which 
contained 


* BINGLE Y's Addreſs to the Court. 


My Loxzvps, 


I Finp myſelf reduced to the melancholy 
neceſſity of pleading for myſelf in this court: 
and I am reduced to this by the influence (I 
ſuppoſe) of a ſpeech, or rather charge, which 
lord Mansfield delivered laſt Friday from the 
bench, when a motion was made for a rule 
againſt me. 


After this ſpeech, my lords, whom can [ 
expect to undertake my defepce? And, if un- 
dertaken, how would it be ſupported ? 


I muſt, therefore, defend myſelf, and I hope 
that privilege will not be taken from me alſo. 
I will do it on the firm ground of truth: with 
law, my lords, I am little acquaiuced. 


Firſt, then, my lords, I muſt declare, that 
to the North Briton, Number L. no contempt 
to this honourabie court can be imputed ; the 
court has not been mentioned, nor even al- 
luded to : its juſtice has never been arraigned. 
Lord Mansfield's name alone is mentioned in 
that paper: the charges againſt him are found- 
ed in fa#, and confirmed by his own words. 
He has acknowledged from the bench the al- 


teration 


| 


A 
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contained the defence he was to have 
made on the preceding Tueſday; and 
ſo 


teration of the records; and the ſtrongeſt ac- 


caſation againſt him is the defence, which he 


has twice attempted, of his own conduct. He 
talks of precedents, My lords, the precedents 
are not ſimilar they are not warranted by law; 
but were firſt introduced by a very bold and 
violent judge, whoſe authority it is not honour- 
able to any other to follow, But this plea of 
precedent comes with a very bad grace from 
his lordſhip, who is well known to have ſet his 
face againſt precedents, when they did not 
ſerve his purpoſe, and to have repeatedly de- 
clared, whenever they have been urged, that 
he would make a new one. 


What chance has any one, who incurs the 
diſpleaſure of ſuch a judge, who thinks prece- 
dents ſufficient to juſtify his own illegal con- 
duct, which are not ſufficient to juſtify what is 
legal in any one elſe? And what precedent 
will his lordſhip find, to warrant this unlawful 
and cruel proſecution of me by attachment ? 


His lordſhip acknowledged he had never 
altered a record, before that in the caſe of 
Mr. Wilkes. How came he to do it then ? 
Who ſuggeſted it to him then? The record is 
always ſealed firſt, before it is carried to the 
judge, His lordſhip, I am informed, broke 

open 
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induſtrious were the gentlemen con- 
cerned, and ſo anxious for the honour 


of 


open that ſeal, found out the flaw, directed 
the proſecutor to apply for an alteration, and 
then altered it without the conſent of the de- 
fendant. Lord Mansfield ſays, he did not want 
that conſent. It is very extraordinary, that, 
for the alteration of a record, on which depends 
the defendant's ſafety, no conſent ſhould be 
neceſſary ; and yet, to admit the defendant to 
bail, it is neceſſary to hare the conſent of the 
proſecutor, who mult be ſuppoſed to be both 
partial and hoſtile. The admitting any one 
to bail by the diſcretionary power of” the court, 
muſt be in the diſcretion of the court alone, 
and not dependent on the proſecutor's conſent, 
otherwiſe it is no longer the diſcretion of the 


Lord Mansfield declared he made the altera- 
tion without conſidering what conſequence it 
might be of in the cauſe. What can any of 


his lordſhip's enemies ſay ſtronger againſt 
him ? 


Lord Mansfield declared he did not know 
the difference between tenor and purport ; 
which would be ſtrange indeed, if true. But 
his lordſhip immediately after contradifts him- 
ſelf, by ſaying, that he TIEN the alteration 

to 
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of the court, that Mr. Attorney: gene- 
ral, the next morning, moved the 
court 


to be beneficial to the defendant ; for that, by 
the alteration, the proſecutor obliged himſelf 
to prove more than he had before; for that 
before he had only obliged limſelf to prove 
the meaning and tendency of the paper; and, 
by the alteration, he was obliged to prove the 
very literal part of the charge. 'This part of 
his lordſhip's defence plainly contradicts the 
other. For he firſt ſays he did not know the 
difference between the word purport and te- 
nor; and then immediately explains wherein 
the difference conſiſts. ä 


But his lordſhip's pretence of a beneſit 
thereby to the defendant, is too groſs to paſs 
on any man in this court or kingdom ; every 
one can ſhew his lordſhip the contrary, as ea- 
ſily as they can anſwer his lordſhip's farther 
queſtion, of What prejudice refulted to 


Mr. Wilkes from the alteration ? 


The following is the true ſtate of the caſe. 
The original words of the record were too vague 
to have convicted Mr. Wilkes, It was neceſ- 
ſary to be more preciſe. If the alteration had 
not been made, the indittment muſt have been 


quaſhed. | 
And 
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court of King's-Beich, for a rule, to 
ſhew cauſe why another attachment 


ſhould 


And this would have cauſed ſuch a delay, 
that lord Halifax would have been obliged to 
appear, to be convicted for the general war- 
rant, and to pay the conſequent damages. To 
prevent this was the true motive of lord Mans- 
feld's alteration, and it had its effect. Lord 
Halifax eſcaped by that alteration, and by that 
alone. And this interruption and delay is 
doubly injurious in a perſonal action, like this 
againſt lord Halifax ; becauſe the defendant 
may die, (as lord Egremont did) and then the 
party injured can have no redreſs. Lord 
Mansfield ſays, that if he was miſtaken in al- 
tering the record then, he has likewiſe been 
7 ſince; for he has done it in other 
caſes. Yes, every one can ſee why his lord- 
ſhip has done it ſince. He has done it ſince, 
that it might not be ſaid Mr. Wilkes's was the 
only caſe 1n which he ever altered a record. 


In the North Briton, No. L. lord Mansfield 
alone 1s charged with not having treated Mr. 
Wilkes with lenity; but with having exerted 
the rigour of the law againſt him. This charge 
is founded on a variety of grounds, but parti- 
cularly on his late proceedings, and on his de- 
lay of juſtice in the reverſal cf his outlawry. 
When Mr. Wilkes appeared before this court, 

2 lord 
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ſhould not iſſue, upon the following 
affidavit, 


lord Mansfield three times put the attorney- 
general in mind, that he might chooſe what 
priſon he pleaſed . When a ſide- bar motion 
was made for a rule by Mr, Wilkes's ſolicitor, 
to bring up Mr. Wilkes to the King's-Bench, 
lord Mansfield refuſed a rule, and ordered the 
ſolicitor to move it in court—that he might 
appear favourable—a thing never heard of bo 
fore—and by that means left his counſel the 
alternative of either delaying the argument on 
his outlawry, or to argue it in Mr. Wilkes's 
abſence, The council knowing well his lord- 
ſhip's intention of delay, choſe the latter, and 
argued it in his abſence, 


When the council for the crown and for Mr. 
Wilkes had each of them left the argument, 
lord Mansfield invited Mr, Wilkes's other 
council to argue, 'They ſeverally refuſed it, 
and declared they would reſt their client's de- 
fence on what ſerjzant Glynn had advanced. 
Lord Mansfield then mentioned other ground 
of argument, and himſelf put into the mouth 
of the proſecutor to argue it, ex parte. The 
council for the crown took his lordſhip's hint; 
and Sir Fletcher Norton, in particular, then 
ſaid, he would argue it ex parte. This trick 
of his lordſhip was only intended for delay; 
for his lordſhip well knows it is the duty of a 

judge 


Sf 
affidavit, in its nature more curious 
| than 


judge to take notice of public acts, though 
they are not pleaded ; as therefore, the court 
might have come to a determination, as well 
upon what was pleaded, as upon what was not 
pleaded, if there was any ſtatute or reaſon 
ſtronger than what had been produced ; but 
an upright judge of this court, Mr. Juſtice 
Willes, has already declared, that no ſtronger 
can be produced. 


Lord Mansfield is accuſed, in the North 
Briton, No. L. of partiality, in admitting the 
murderers to bail; the reaſon of ſuch partiality 
is given; and they are both equally true. 


It is aſſerted in the North Briton, No. L. 
that the Habeas Corpus cannot be eluded by 
the king or the houſes of parliament; and 
that, if courts of juſtice can elude it, they 
have a power ſuperior to theirs, It is well 
known to be true; and to be no leſs fo, that 
the courts of juſtice have, for a long time, 
connived at each others abuſe of the | Nr ng 
Corpus act; and that, contrary to the ſpirit 
and letter of it, they refuſe relief from that a& 
to any perſon committed by the courts. 


Lord Mansfield mentioned it as an aggrava- 
tion of my offence, that I had put my name 
to 
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than that ſworn by Thomas Cory. 


to this publication. My lords, it proceeded 
from the thorough knowledge of the truth of 
the paper in queilion, I have heard indeed, 
that it is a favourite poſition of lord Mans- 
field, that truth itlelf may be a ſcandalous 
libel, and the more a libel becauſe true. I 
am not lawyer enough, my lords, to know 
that; but this I am ſure of, that it is moſt 
ſcandalous indeed for thoſe on whom truth 1s 
a libel. 


However, my lords, whatever my offence 
may be, 1 deſite to have it determined by a 
jury of my own countrymen, The favourite 
and glorious appeal of Engliſhmen is—to God 
and their country, By them I ſtand or fall; 
I ſhall refuſe to anſwer any queſtions by way 
of interrogatories on attachment. There can 
be no pretext for denying me a trial by jury. 
The way of attachment is a Star-Chamber 

roceſs ; to which I will not ſubmit : it is un- 

ful; it is unprecedented in ſuch a caſe. 


My lords, I am an Engliſhman, and I de- 
mand, as my birth-right, a trial by jury. 


In 


e 


In the K IN G'S BEN CH. 


ILLIAMPHILLIPS of 
Chancery lane, in the county 
of Midaleſex, maketh oath, that yet- 
terday, the eighth day of this inſtant, 
June, he, this deponent, bought at 
the fhop of William Bingley, bookſeller, 
in the Strand, the printed paper intitled 
The NorTH Briton, No. LI. here- 
unto annexed, of a perſon who I 
fuppoſe was a fervant of the faid 
IWlliam Bingley ; and that he, the ſaid 
William Bingley was then preſent in 
the ſaid ſhop. 


WILLIAM PHILLIPS. 


Sworn in court, 
. Fune 9, 1768, By Tre COURT. 


The reader will perceive PO Phil- 
lips has not any addition of degree or 


profeſſion : 
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profeſſion : — that he begins in the 
third perſon, and preſently ſwears in 
the firſt : — he very wiſely in his own 
proper perſon, ſippoſes he who acted 
as the ſervant of Mr. Bingley, was his 
ſervant ; and to fix the defendant with 
the charge, ſhews Bingley in the ſhop. 
— Any ſollicitor of the Treaſury 
might have known the latter part was 
unneceſſary : — but it 1s a proof of 
their caulion. 


Every one who reads the affidavit 
muſt obſerve the fovenly manner in 
which it is drawn; and wonder, that 
as the paper was bought on Wed- 
neſday, there was nor time ſufficient 
before it was ſworn, on Thurſday 
morning, to peruſe it, and ſettle fo 
ſhort an affidavit with propriety ; but 
thoſe that drive /o faſt muit ſometimes 
ſtumble ! 


It may not be improper to take 
notice of a curious circumſtance that 
happened in court on the occaſion : 

| lord 
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lord Mansfield declared, that, in his 
opinion, his brother Willes was the 
only perſon libelled in this paper, viz. 
The Nox rn Briron, No. LI. Quere, 
Did not lord Mansfield, by this decla- 
ration, acquit Biagley of having been 
guilty of publiſhing a libel againſt his 
lordſhip, or upon the court in general ? 


Notwithſtanding, on Phillips affi- 
davit another rule was granted to 
ſhew cauſe; — and agreeable to the 
ſpirit of the former rules, it is 
therein taken for granted, that the 
defendant 1s guilty of a contempt ; but 
of what kind 1s not ſhewn, 


Whether this form is according to 
the courſe of the court or not, or ac- 
coding to Mr. Barloto's precedents, 
is immaterial, Let the public view 
it with the eye of commen ſenſe, and 
judge of its propriety / 


As the court had refuſed to hear 
the cauſe Bingley had to offer againſt 
the 


| 
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the firſt rule, he thought it would 
avail him little ro attempt to ſhew 
cauſe ugainlt the laſt; and, therefore, 
no cauſe being ſhewn, the rules were 
mace abſolute on Friday the 10th of 
June, whereby two attachments were 
ordered to iſſue againſt the defen- 
Gant. 


In confequence of theſe rules, attach- 
ments were iſſued againſt Bingley on the 
Saturday, (ſo very aſſiduous were the 
gentlemen concerned) directed to the 


| ſerif of Middleſex. 


Theſe writs were returnable on 
Wedneſday next after three weeks, 
from the day of the Holy Trinity, 


Which was the 22d of June, the laſt 
day of the term; fo that the defen- 
| dant had the pleaſure of having theſe 
attachments hang over his head from 
the 10th of June, to the 7th of No- 
vember, above twenty-one Weeks. — 


| Merciful proceeding ! 


The 


3 
The defendant heard that his ad- 
verſaries had got a warrant “ on theſe 
writs, and was lodged in the hands of 


Thomas Phillips, one of the ſneriff's 
officers, on Saturday. 


»The following is an Office Copy of the Warrant. 


VIII oy ICHARD Peers, Eſquire, and 

SEX. William Naſh, 'Etquire, Sheriffs 
of the county aforeſaid, to William Norden, John 
Doe, and Thomas Phillips, my bailifts of the hun- 
cred of Oſſulſton in the ſaid county, greeting, by 
virtue of the king's writ to me directed, I command 
you, each, and every of you, jointly and ſeverally, 
that you, or any of you, take William Bingley, if 
he ſhall be found in my bailiwick, and him ſafely 
keep, to that I may have his body before the lord 
the king, at Weſtminſter, on Wedneſday next after 
three weeks from the day of the Holy Trinity, to 
anſwer to the lord the king, for a certain treſpaſs 
and contempt brought againſt him in the king's 
court before the king himfelf. Dated the roth day 
of June, 1768. | 


BURROW. 
By rule of court Fra. Barlow, Clerk in court 
Indorſed. tor the proſecution. 
Arreſted the above De- | Newgate. 
fendant June thexxth, The above is a true e 
1768. examined per John New- 
Thomas Phillips, man, clerk of the papers. 


Mrs. 
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Mrs. Bingl:y was then in child- bed, 
and in an apartment on the ground 
floor, to prevent her from being 
alarmed by a ſudden irruption of Bai- 
liffs, Mr. Bingley thought it prudent 
to ſend the officer notice that he would 
furrender, which he did the ſame day, 
and on the next, being Sunday, was 
conducted to Newgate, 


On Monday the 22d of Auguſt, 
(after an impriſonment of ten weeks 
and two days) by virtue of a writ of 
Habeas Corpus, the ſheriff's officer car- 
ried Mr, Bingley to lord Mansfield's 
houſe; where, on entering into two 
different recognizances for his apprar- 
ance only, on the firſt day of term, in 
the King's Bench, he was diſcharged. 
Mr. Bingley did not enter into any 
recognizance to anſwer interrogatories 
upon attachment ;, which many gentle- 
men of the law apprehend to be an 
illegal power claimed to force a man 
ro accuſe himſelf ; and that impriſon- 
ment, in this manner, may be made 

| to 
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to anſwer in our country, what torture 
does in others. Ir is very remarkable 
that Mr. Bingley's was the firſt in- 
ſtance of a Habeas Corpus being al- 
towed, in what a court of law has 
conſtrued to be a contempt. 


On his ſurrendering, the court in- 
formed him, that it was expected he 
ſhould enter into a freſh recognizance, 
which was, to ANSWER INTERRO- 
GATORIES, touching a SUPPOSED 
contempt, otherwiſe he muſt be committed. 
He addreſſed himſelf ro lord Mansfield 
and informed him, he was provided 
with arguments to offer, either by him- 
ſelf or council, to ſhew, chat com- 
mitting him for refufing to give bail, 
and alſo for refuſing to be ſworn, to 
anſwer | interrogatories, tending to ac- 
cuſe himſelf, was contrary to the com- 
mon and ſtatute law of England; and 
that to force him to aniwer interroga- 
tories on attachment, was not only 
illegal and unconſlitutional, but was 
unprecedented and unnatural: to prove 

. | H which, 
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which, he was furniſhed with ſeveral 
extracts from the ſtatute law, and alſo 
with a number of references to reports 
and caſes, from the beſt authorities, 
which is the common law. His lord- 
ſhip, ſmiling, told him, he came TOO 
LATE; they could not hear him; be 
might demur to any particular interro- 
gatory he thought improper to anſwer, 
and argue the impropriety of it before 
tbe court; and concluded with ſaying, 
give bail to anſwer, or be ſworn to 
axſwer, otherwiſe you muſt be com- 
mitted ; muſt he not, Mr. Dunning ? 
O yes, my lud, to be ſure, my lud, 
ſaid the ob/equious ſolicitor. Bingley _ 
anſwered his lordſhip, that the people 
of England had ſuch dreadful ideas of 
that mode of proceeding, that he could 
not expect any man would enter into 
a recognizance for him to comply 
with the terms preſcribed by the court, 
eſpecially when he had ſo often declared 
bothin public and private, that he never 
would comply with them; and further 
ſaid, he would ſuffer a life of impri-. 

| ſonment 
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ſonment ſooner than do either. Mr. 


Juſtice Aſton, (the bar continuing in 
a loud laugh, began to be 22 
ly enraged, and ſaid, he would not fit 
on the bench to be ſported with, and 
alſo, that the mode of proceeding was 
according to the cuſtom of the court, 
and the Jaw of the land, and that the 
parliament would meet in a few days, 
who, he dared ſay would relieve him 
if he was aggrieved. To this aſſertion 
Bingley rephed, that during the con- 
finement he had already undergone 
in Newgate, and alſo during his en- 
largement from priſon, he had 
well informed himſelf of the na- 
ture of the proceſs in queſtion, and 
that from the beſt authority he was 
warranted to ſay, that the law- diſa-. 
vowed it; for there was no law in this 
country, nor cuſtom, ſince the aboli- 
tion of the court of Star-Chamber, the 

16th of Charles the Firſt, that obliged 
a man to convict himſelf on a criminal 
accuſation ; and that the court of 


King's-Bench had no authority to ex- 


H 2 erciſe 
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erciſe this juriſdiction in cafes fimilar 
to his, and that he inſiſted on his 
BIRTHRIGHT as an Engliſhman, 
A TRIAL BY JURY. At this re- 
Ply, he roared out for the tipſtaff, 
who not being preſent, he called again 
and again; at laſt the tipſtaff came, 
and conveyed him to priſon. 


hk * » +5 


With palſy'd hand, ſhall juſtice hold 
the ſcale, 
And ger a judge, court complaiſance 
prevail; | 
Satire's ſtrong doſe the malady requires, 
I write — when lo! the bench indig- 
nant fires | 
Each hoary head erects its load of hair, 
Their furs all briſtle, and their eye- 
balls glare. , 
_ 
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In rage they roar, © With rev'rend 


« ermine ſport !. 2 
&« Seize, ſeize him, tipſtaff ! — tis | 
* contempt of court.” — 


The arguments intended to be of- 
fered againſt this proceeding, are con- 
tained in the following addreſs, which 
is ſubmitted to the opinion of the f 
impartial public, together with a copy | 
of the rule for his commitment, and 
a continuation of the narrative. 


My LorvDps, 


I Beg leave to be heard, not to 
give offence to this honourable court, 
but, as ſtanding here charged with a 
contempt, to defend myſelf ; with all 
that deference to the laws of my coun- 
try, and to this high court of criminal 
juriſdiction, with which every ſubject 

ought 
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ought to demean himſelf; and yet 
with that becoming ſpirit and reſo- 
lution, which, on an occaſion like 
this, ought to be exerted by every 
Engliſhman. 


I moſt humbly conceive, that as [ 
am charged with a criminal accuſation, 
the laws permit me to defend myſelf, 
and that this honourable court will 
not condemn me unkeard. 


I would firſt, my lords, conſider 
the offence with which J am charged, 
and then offer to your lordſhips what 
I have to ſay in my defence, on the 
preſent occaſion.—I mean, my lords, 
only ſo far as relates to the entering 
into a recognizance, to anſwer interro- 
gatories. 


With reſpect to the offence, I con- 
ceive there is a very eſſential difference 
between an act which may be called a 
contempt, being committed in the 


face 
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Face of a court of juſtice, and an act 
committed not only ont of court, at 


a diſtance from it, but even at a time 
when the court was not fitting. 


I ſhall not here on r occaſion, at- 
tempt to ſay, whether the papers, for 
which I have been called before this 
court, are, or are not defenſible, I 
would, however, obſerve, that the firſt 
is addreſſed to, and only concerns, one 
of the judges of this honourable court; 
that I am only charged, in fact, as the 
mere vender, or ſeller of both the pa- 
pers, in the courſe of my trade; and 
that the publication implied by law, 
was not in the face of this court, but 
in my own ſhop in the Strand. —Had 
I been guilty of a contempt, in the 
preſence of the court, I am informed, I 
might have been legally committed, at 
the time of offending ; but committed, 
my lords, in execution, as for punifh- 
ment, by virtue of that power which 
is inherent in every court of judica- 
ture; neceſſarily inherent; as other- 

1 wiſe 
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wile there would be a failure in che ad- 
miniſtration of juſtice, 


But ſuppoſing any offence to have 
been committed, cut of court granting 
that it related to the court, and that 
the ſecond paper comes within that 
predicament, I ſay, my lords, ſuch an 
offence, committed by one, not an 
officer or miriſzer of this ccurt, or con- 
cerned in the execuzion of its proceſs ; 
not an inferior judge, engaged in ad- 
miniſtring 7zſtzce to the king s ſubjects; 
not a perion who had voluntarily en- 
tered into a rue, to abide the orders 
ard directions of the court; but by a 
trideſman, independent of, and un- 
connceted with the court, (otherwiſe 
than as a men:ber of the ſtate, ſubject 
to the Jaws) I humbly conceive, I am 
not reſponũble to this, or any other 
court, in ike preſent node of proceed-. 
ing.—Vide Cro. Eliz. 689. Dean's 


caſe. 


With reſpe& to my deſence on the 
preient occalion, it is founded on the 
well 
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well known maxim of our /a2ws, „That 
no man is bound to accuſe himſelf.“ 
And conſequently if I, as vender of 
No. 50 of the North Briton, and of 
No. 51, which is founded on the for- 
mer, am, as ſuch, guilty of any offence 
againſt the Jaws of my co ntry, I 
ought to be tried by a jun; id eſt, by 
certain perſons, my peers and equals, 
drawn from the body of the people, 
according to that mode or manner 
preſcribed by law, and who form a tri- 
bunal, which continues no longer than 
neceſſity requires. For as Monteſe quien 
obſerves, it is in this manner, the power 
of judzing, ſo terrible among men, not 
being fixed to any certain ſtate, nor to 
any certain profeſſion, becomes, as we 
may ſay, inviſible and null. We have 
not the judges continuaily before our 
eycs; and we fear the mogiftracy, not 
the magi/trate. 


In ſupport, my lords, of the poſi- 
tion, that I ought not to be compelled 
to anſwer interrogatories, but to be 

tried 
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tried by my country, I eoheeive 4 ww 
gative argument may, in this caſe, be 
of wiſe; I mean, that there is not a 
Angle precegent, in a cafe ſimilar to mine, 
according to the beſt mqurries thoſe 
who adviſe me have been able to make. 
—And I hope this court wül not 
make one, on the preſent occaſion. 


I am told that the court of STar- 
CH. ABER did rot examine on inter- 
rogatories, *till the Stat. of 3. Hen. 
VII. cap. 1. gave a kind of power, to 
that high court of criminal juriſdic- 
tion, ſo to do. And my lord Coke in 
his 4th Inſt. p. 63. ſays, this act was 
introductory of a ne- law.—T hat this 
ancient court, proceeding in criminal 
caſes, had not a power of examining 
upon interrogatories, nor could have, 
but by AcT of ParLIaMENT or Pxz- 
SCRIPTION. 


And I humbly fubmit to your lord- 
ſhips, if that court was not, previous 
to the ſtatute in queſtion, ſiperior in 


power, 
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power, in ſuch caſes, ta this honour- 
able court? And whether any Act of 
PARLIAMENT prior, or ſubſequent to 
the above, gave ſuch a power to this 
court? It this court preſcribes for ſuch 
a power, antecedent to that act, or 
even previous to the aboliſhing of the 
Star- Chamber, and if it is only from 
the abolition of the Star- Chamber, in 
the 16th year of CARLEõ I. or in fact, 
if it doth not preſcribe from time im- 
memorial; then, whether ſuch pre- 
ſcription, being of ſo late a date is, 
according to the laws, ſufficient? 


Macxa CHAR Ta, 9 H. III. c. 29. is 
expreſs, by the jadgment of A Maxv's 
Peters, or by the law of the land: the 
latter only refers to ſuch caſes which 
are not triable per judiciam parium. + 
Beſides, to make it the lex terre, 1 
there muſt be ancient and continual 
uſage: and 22d £4. III. Numb. 30. 


ſhews, 


the judgment of a man's „, or equals 
hens "7 The law of the Bad- 
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news, that no new practice can make 
a law: Shower's caſes in parliament, 124. 


And I humbly conceive, there is not 
a ſingle ancient precedent, in a caſe any 
ways ſimilar to mine. 


In the 25th of Edw. III. the power 
of the king and council, I am told, 
was very great, and might, in ſome 
ſenſe, be called ſupreme.— This ho- 
nourable court, hath only a deriva- 
tive, delegated power, —yet the ſta- 
ture made in that year, controuls the 
power of the former, and directs an 
indiftment, or preſentment, and the 42d 
of Edw. III. is to the ſame purport. 


And as to the the power of the 
Slar-Cbamber (when it did exiſt) to 
examine on interrogatories, I would 
beg leave to remind your lordſlips, 
of the order made by the houſe of 
Lords, on Lilburne's caſe ; whereby 
the ſentence paſſed on him, by that 


oppreſſive court, was directed to 
| be 
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be forthwith for ever TOTALLY. VACAs 
TED, OBLITERATED, and taken off the 
fle, in all courts where it was then 
remaining, as ILLEGAL and MOST UN- 
jusr; againſt the /iberty of the Su- 


JECT, the Law of the Land, and 


Macna Chakra, and unſit to con- 
tinue upon record, Cc. I need not 
obſerve the ſentence paſſed on L1L- 
BURNE, Was, for refting to take an 


oath, to anſwer inlerregateries, ſaying, 


'Twas an oath, ex officio, and that no 
Free- born Engliſhman ought to take it, 
not being beand by the law to accuſe 
himſelf ; nor need I obſerve, that the 
houſe cf lords, in thus reverſing the 
ſentence, thought His defence, or re- 
fuſal, Jusr, LEGAL, and Coxsriru- 


TIONAL. 


There are a variety of caſes in the 
books, relative to libels on courts of 
Judicature, and judges; where not 
any attachment were ever grented: 
ſuch is the cafe of the Ccurt- Martial, 
and lord chief juſtice Willes. A 

ſtriking. 
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ftriking inſtance! for in that caſe, 
the fouleſt and moſt daring aſperſions 


were caſt on the chief juſtice. He 
eccepted a ſubmiſſion. 


The caſe of Feffs, who was indicted 
for a libel againſt lord chief juſtice 
Coke, Cro. Car. 175. pl. 21. 


The caſe of Norton and others, and 
Appley, ſerjeant, for a hbel againſt 
lord keeper Coventry. Star-Chamber 
Rep. 30. | 

The caſe of Hanſon, (called in Cro. 
Car. Harriſon) accuſing lord chief 
Juſtice Hutton openly, in the face of 
the court, with high treaſon, whilſt 
the Common Pleas, and the other courts 
were fitting. —He was indicted, vide 


Hutton, 131. Cro. Car. 503. pl. 5. 
The caſe of Dr. Brown, againſt 


whom there was an information in this 
court, for a libel on lord keeper Cow- 
ger, 11 Med. 86. pl. 5. 


And 


n 


And I may add, the ancient caſe of 
Jobn de Nerthampton, an attorney of 
this honourable court, for writing to 
one of the king's privy council, a li- 
bellous charge ag gainſt the <who!? court; 
he was committed, bu: *rwas in execu- 
tion, not to anſwer on interrogatories. 
ide 3 It. 174. cap. 76. There 
the court accepted his confeſſion. 


As I conceive there is not any pre- 
cedent already made, I would deſire 
leave to aſk, with due ſubmiſſion, 
Whatend it can anſwer to make one? 
Or, ſuppole a precedent,, what end 
can be antwered, by an examination 
of me on interrogatories, which may 
not be obtained in a legal way, on trial 
by jury ? 


I now ſtand charged with the publi- 
cation of to libels: that is, with 
having /o/4 the North Britons, No. 
50 and 51. On an examination by 
mterrogatories, can any other queſ- 

< tion, 
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tion, with propriety be aſked me? If 
not, then, with ſubmiſſion, ſuch exa- 
min2tion is zugatory. If any other 
queſtion may be aſked me, then many 
may be put; and thoſe, perhaps, the 
moſt artful, and the moſt enſnaring; 
I may be aſked a variety of queſtions, 
tending to diſcover the author. 


Suppoſing that J was the author, 
am I bound, by any law of this coun- 
try, to accuſe myſelf? No. At would 
be contrary to a very ancient and 
fundamental maxim of thoſe laws. — 
Did 1 now ſtand before your lordſhips 
on a legal trial, by a jury of mv coun- 
try, even for high treaſer, you would 
not permit me to accuſe myſelf, No. 
our lordſhips would conſider your- 
ſelves as my council, and prevent me 
from doing an act that tended to my 
own deſtruction; becaufe, the law 
ſuppoſes every man innocent, 'till he 
is found guilty; and the judges are 
ſworn to maintain the laws, 


Farther, 


„ 


Farther, even on ſuch an indict- 
ment, for that crime, the higheſt of 
any known in a ſtate, I ſhould be in a 
better ſituation as to deferce.—l ſhould 
be entitled to have a copy of the charge 
alledged againſt me, and to have coun- 
cil afligned me by this honourable 
court, by virtue of the ſtatute of 7th 
William III. cap. 3. So that every 
means of defence would then be allowed 
me; and on judgment, I might move 
in arreſt, or bring my writ of errer.— 
Now every means of enſnaring me, 
without a poſſibility of defending my- 
ſelf, may be made uſe of. —Interroga- 
tories ſettled at leiſure, and with deli- 
beration, by able council, with queſ- 
tions of every kind, in the moſt art- 
ful manner; and thus prepared, ten- 
dered to me to anſwer on oath; at my 
peril; without any copy; without even 
a previous ſight; unaſſiſted by council, 
or any other perſon whatever. 


If ſuch a procedure is not to make 
me an evidence againit myſelf, con- 
K 2 trary 


1 
| 
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trary to the known laws and conſtitu- 


tion of this free country, I am greatly 


- deceived in the idea I have formed of 
my ſafety, es a ſubject of this ſtate, — 
But it is faid, even a witne/s (who is 
legally Lefore a court) ſhall not be 
alked ony queſtion to accule himſel, 


nor ſhall a «ze accuſe her hyſband.— 


Jide 3 Inſt. 108. Comb. 391. Bracy's 


caſe, 2 Hawk. 433. lib. ii. c. 46.F. 20. 
Much leis then ſhall any man be 


compelled to become a ſelt- accuſer. 


The Mirror, c. 5. §. 1. mentions, 


that the great ALFRED puniſhed one 
of his juſtices with deu b, for paſſing 
- ſentence upon an extorted conteſſion, 


by torture, before the coroner: and I 


- humbiy ſubmit to your lordſhips, that 


dureſs * is a torture; and that if I am 
committed for not anſwering, until I 
do anſwer, and ſhould afterwards ſub- 
mit to anſwer, it will be a confeſſion 
extorted by torture. I nred not quote 

the 


* Inpriſo;mert, 


N 


« 


. 


the 3d Inſtilute, fol. 35, or any other 


8 ity, to prove, that no torture 
whatever, is allowed by the laws of 
this country. I do not mean, my 
lords, to offend by any the leaſt inſi- 
nuation; I only take the liberty of 
aſſerting what I am adviſed is law. 


If a defendant will plead, the law 
ſays, he ſhall not be interrogated, even 


on oath; which is a kind of torture 


to the conſcience. 


I am ready to plead, my lords, for 
I require a trial by my country. 


I may be aiked by interrogatories, 
with what intent I fold the papers—for 
vending, I am informed, is only a 
publication by implication of latv. 
This would be again perhaps, to ac- 
cuſe myſelf: it is a leading queſtion, 


and though it might not be aſked in 


ſuch a manner as to entitle me to 
demur to it, yer queſtions tending to 
that 
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that point may be aſked; and which, 


ſhould I not anſwer, the maſter, or the 
court, may be of opinion I ought to 
have anſwered; and I may be ad- 
judged in contempt; for I am ill 
qualified to diſtinguiſh between the 
queſtions, or to take exceptions to 
ſuch, as it might be improper for me 
to anſwer. 


Guilt, my lords, 1s not to be pre- 
ſumed from the act of the party, until 
that act be proved malicious, (in the 
legal ſenſe of the word) for the law 

of England, is a law of mercy, and 
preſumes every one innocent till he is 
found guilty; and that by a jury of 
his peers; according to a maxim in 
law, that, The act does not make 

<* the crime, unleſs the mind is guilty“.“ 
And that the intent conſtitutes the 
crime, is evident in the caſe of murder, 
on a trial for which horrid crime, a 
man is not bound to accuſe himſelf, 
and 


® 3 Inſt, 207. 
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and a jury are the proper perſons to 
judge of the intent. They are there- . 
fore to determine, with what intent I 
publiſhed thoſe papers: not the party 
| againſt whom ſuch papers were pub- 
liſhed; for this court, with all due 
ſubmiſſion, cannot exerciſe the very 
diſtinct and peculiar provinces of 
arty, accuſer, evidence, jury, and 
judge; more eſpecially in the laſt reſort, 
as I apprehend this to be, in the pre- 
ſent mode; for ſuppoſe the proceed- 
ings erroneous in law, what relief 
could I obtain? Can l bring a writ of 
er:or? This being a bye bulineſs of the 
court, for which the law has not pre- 
ſcribed any peculiar form; and hath 
not the law been very favourable in 
criminal matters? Have not the ſeve- 
ral ſtatutes for amendments, ſuch as 4 
Hen. VI. c. 3. 8 H. VI. c. 15. 5 Geo. I. 
c. 13, expreſly provided, that the 
power of amending ſhall not extend to 
records, or proceſs, whereby any per- 
ſon ſhall be o#t/awed; to proceſſes and 
records of outlawries 0 felonies and 
treaſons ; 3 


v 6 
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tr22/c1s; nor to any proceſs upon any 
indiament, preſentment or information? 
And ſhall it be ſaid that the legiſla- 
tare, thus carcful of the life and 
liberty of the ſabject, ſhonld extend 
its care to common, legal, and conſti- 
tutional proceedins; and overlook 


Judgments paſſed by the courts of law, 


on fuch Pecriziar proceedings as thoſe in 
C cſtion; leaving a dilcr ctionary power 
to the judges, of which, in all ages, 
ic hach been very Caut 1995? Or rather 
Goth it not imply, that the legiſliture 
never authoriſed, or conſide red ſuch a 
power as ever delegated, nor ever . 
poſed any ſuch exiſted in this country? 

Am I, therefore, my lords, without 
redreſs 2 Without appeal? And is this 
my dernier reſort? 1 have given of- 
ſence to your lordſhips. ] am called 
be fore your lo: dſhips to anſwer. I am 
to accuſe myſeit. I am then to come 
before your lordſhips, whom I have 
cffended, for judgment, on a criminal 
accuſation, and where I have no chal- 


lenge. 
I do 
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J do not call the juftice or humanity 
of your lordſhips in queſtion; but, 
ſhould this be ſuffered, it may eſtab- 
liſh a very dangerous precedent for fu- 
ture ages. 


The law of England faith, intereſt, 
affection or prejudice, is a good cauſe 
of challenge; and that it is the ſub- 
ject's birthright, Vide Co. Lit. $ 234. 


I do not preſume to charge your 
lordſhips with either; but permit me 
to obſerve, I am called here to anſwer 
for a ſuppoſed contempt to this court. 
— For that is the charge.— And this 
court, the party ſuppoſed to be in- 


jured, is to be my judge. For it is this 


court which is to try the queſtion, and 
to paſs ſentence on me, for my contu- 
macy.— A farther obſervation as to 
this point, is unneceſſary. 


Tour lordſhips are the mouths of the 
law, and fit here - adminiſter juſtice, 
| and 
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and to do equal law and execution of 
right, to all the king's ſubjects, rich 
and poor, without having regard to 
any perſon, and to deny to 20 man, 
common right. 


If any one of the judges is pub- 
lickly charged with having through 
inattention, or otherwiſe, done any act, 
not warranted by law, he may in a 
legal and conſtitutional manner excul- 
pate himſelf, and puniſh the libeller or 
publiſher, if the charge be falſe; but 
let the truth or falſity of it be tried by 
a Juxv, whom the books ſay are 
judges, and the proper judges of the 
law, as well as of the fat. —Vide So. 
Parl. Ca. 123. Lit. 368.—Hale's Hiſ- 
tory of- the law. 140, and Security of 
Enguſamen's Lives “. fo. 9, 10. | 


But let not the judge charged, be 
himſelf alſo the judge to determine 
the charge falſe; to declare the law, 
againſt 


* Suppoſed to have been written by lord Somers. 
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againſt the offender; and to puniſh 
him for his offence.---If a ;ury give a 
falſe verdict, I have my remedy by at- 
tain; +.---Should your lordſhips err, I 
have no remedy. Lutwich, 1561. 


By Macna CHaRTA, the great ſe- 
curity of our lives, liberties, and pro- 
perty, all proceedings ſhould be Zy 
lawft! judgment of our peers or equals, 
and by the /aw of the land; not at the 
difcretion of any one. And I moſt 
humbly inſiſt, it is not for the intereſt 
cf your loraſhips, or your poſterity, 
that too great a power ſhould be dele- 
gated to any judges whatever; or that 
they ſhould aſſume a particle, not le- 
gally and conſtitutionally delegated; 
as the Reman hiſtory, that of Trance, 
and other great ſtates ſufficiently ſnew, 
by weeful example, the abuſes that 
have been made of ſuch power; for 
though your lordſhips may not abuſe 
it, ſubſequent judges may, to the 

L 2 great 


+ It hath been faid to b a mere ſound. But 
Query ? 


limits. 
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great injury of the ſtate. ---But all 
powers and I in this kingdom, 
— that of his Majeſty, are circum- 


ſcribed by the law, and have their 


As to trial by jury, Rapin well ob- 
ſerves, it is one of che moſt conſiderable 
privileges which a nation can enjoy.--- 
It is a protection for the /cwer order of 
people againſt tbe violence of the great, 
and even the paſſion, or ceprice of the 
/cvereign himſelf. 


As the zudges of this honourable 
court, in the beginning of the reign of 
king William III. when called upon in 
an extra: judical manner, by the houſe of 
lords, to anſwer to a petition preferred 
to that ſupreme court of judicature, by 
the dutcheſs of Grafton and another, 
inſiſted on the benefit of the ſtatutes 
made for ſecuring the liberty of the 
ſubject. and held themſclves obliged 
ro inſiſt on the right they had, as 


members of the body of the commons 
of 


7 


( 69 ) 


of Ergland, to defend themſelves, 
upon any trial to be brought againſt 
them, for any thing done contrary to 
their duty, æccording to the due courſe of 
the common law, ſo do I, as a member 
of the commons of England, hold myſcit 
obliged to inſiſt upon the like right. 


The judges in the caſe I have. men- 
tioned, obſerved, that they ſhould. 
Joſe the benefit of that J gal trial by 
@ jury of their peers, which was their 
fence and p otection againſt power, 
art, or ſurprize; the beſt for ixdiffe- 


rence, and diſcovery of truth. That 


the inſtitution of the law was cautious 
and wiſe in its proviſion for both: 
that challenges were admitted below: 
that it was derogatory to the honour of 
that court to fuppole it neceſſary there, 
but to have it in We/tminſer-bail, was, 
however, reckoned a commoner's pri- 
vilege and birthright : that there the 
law was determined by one, and the 


fall aſcertained by another: but 


above, both were in the ſame hands. 
hex 


„ 


---Sho. Parl. Ca. 123. 4. (I need not 
obſerve, that I have before quoted 
authorities, to ſhew, that juries are 
judges of law, as well as of fat.) 


I humbly conceive it may with pro- 
priety be ſaid, that the charge againſt 
me, is in the nature of an original ſuit, 
or proſecution, charging me wich act- 
ing contrary to law; and therefore, 
that it is a matter, by the common law, 
and juſtice of the land, to be tried by 
a jury. Either I am puniſnable or not. 
If not, I ought to be diſmiſſed.—-If I 
am, it is either by the comme; or the 
ſtatute- law. — But, wi.h ſubmiſſion, 
neither warrants us mode of proceed- 
ing: the old law is that, which paſt 
ages have approved; that by which 
Juſtice 1 is to be adminiſtered, and what- 
ever is done by way of judgment, in a 
different manner than the law allows, is 
againſt that law. Sho. Parl. Ca. 122, 


As I have therefore, either been 
guilty of a breach of ſome law, or am 
innocent, 
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innocent, I hope your lordſhips will 

rmit the queſtion ro be tried by a 
Jury, For why ſhould an extraordinzry, 
and a very ſevere proceeding be al- 
lowed on the breach of one law, more 
than of another? 


| It is neceſſary that puniſbments ſhould 
vary, the modes of trial ought to be 
the /ame.---Our law knows nothing of 
1: extraordinary methods to redreſs a mil- 
chiet, but on defect of ordinary ones, 
; recourſe is to be had to the legiſlature, 
| and to that only; either to explain and 
| correct, in reference to things paſt, or 
to provide remedies for the future, 
Vide the arguments of the judges. Sho. 
Parl. Ca. 122. 


: The common law of the land, and 
5 the coramon trial by jury, are, in this 
caſe ſufficient: and ſuppoſing it was 

not thus, it would only argue an im- 

perfection in the law, proper for the 

notice of the legiſlature; but would 

not 


* 

not, I humbly conceive, juſtify a me- 
thod of proceeding, which may cer- 
tainly, without offence, be ſaid to 
trench upon the liberty of the preſs, 
nay, upon the liberty of every fubjef of 
the ſtate; and manifeſtly tends (in mat- 
ters of this kind) to deſtroy all trials by 
Jury, the proper perſons to try the 
fati, who are ſubje& to an attaint, 
i their verdict contradict the evidence. 


By the ſtature of 25 Ed. III. c. 
4. it is enacted, That from thence- 
forth, none ſhall be taken by peti- 
tion or ſuggeſtion to the king, or his 
council,“ (which I have before ob- 
ferved was then very powerful) un- 
&« leſs by inditment or preſentment, of 
„good and lawful people, of the 
* neighbourhood in due manner, or by 
« proceſs, by writ original, at com- 
„ mon law.“ 


By 28 Ed. III. c. 3. it is expreſly 
provided, That no man hall be 
« put 
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« put out of his lands and renements, 
* nor impri ſoned, nor difinherited, but 
« by due proceſs of law ;” and by 42 
Ed. III. c. 3. it is enacted. That no 
„ man ſhall be pat to anſtoer, without 
e preſentment before juſtices, or matter 
« of record, or by due protefs, and 
e original writ, according to the old. 
law of the land.” And as obſerved 
in the argument of the judges, © By 
« writ or due courſe of law,” are taken 
for the ſame thing. Sh. Parl. Ca. 124. 


The judges, in the caſe before- 
mentioned, inſiſted that the A or his 
council, or even the parliament, could 
not ſummons perſons to anſever, iti ſub- 
verſion of the laws; therefore, if ſo 
bigh powers could not ſummons, and if 
the preſent proceeding is n according 
to law, ſurely this court cannot pro- 
ceed in any ſuch -manner, in the pre- 
ſent caſe, 


I would trouble your lordſhips with 
another obſervation, viz, ſuppoſing 1 
M am 


„ 


am examined, reported in contempt, 
and puniſhed : I humbly conceive 1 
cannot offer the ſame in bar, to any 
proceedings in the houſe of Lords, 
nor be by this means ſaved from the 
trouble of anſwering to an indifiment, 
or information, for the ſame thing. I 
not then the law permits the ſubject | 
to be twice puniſhed, for one and the , 
ſame identical ofleuce. | 


I do therefore, my lords, on the 
whole, moſt humbly ſubmit to this 
honourable court, that, according to 
the laws and ſtatutes of the realm, 
and more particularly thole I have 
| quoted, the mode of proceeding by 

attachment and interrogatories, parti- 
cularly in a caſe of this kind, is not 
a due proceſs, by original writ, or 
any ſuch proceſs, as is warranted by «ff » 
thoſe ſtatutes, or by the common law: 
that it is in the nature of an orig/nal 
cauſe or proſecution, for a ſuppoled 
breach of ſome law, which is only ex- 
aminable and triable by the courſe of 

| the 
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the common law, and cannot be fo in 
any other manner: that it is, in the 
example of it, dangerous to the liberty 
of the preſs, to the rights and liberties 


of the ſubject, and tends to the ſubver- 


ſion of all trials by zury, in caſes of this 
kind: that the exerciſe of a ſimilar 
power has been diſcountenanced by the 
houſe of Lords; that the preſent mode 
of proceeding is, in ſuch caſes, new 
and unheard of ; that no good end can 
be anſwered by it; that the ſame ends 
may be obtained on trial by jury ; that 
it tends to make me accule myſelf, 
contrary to a fundamental maxim in 
law ; that it is a mode of proceeding, 
trom which, if erroneous, I cannot be 
relieved by writ of error; and being 
ready to take my trial by a jury of 
my country; therefore, for theſe ſeveral 
reaſons, as the honourable judges in 
the caſe I laſt referred to craved, ſo 
do I crave the benefit of defending 
myſelf, touching the matter com- 
plained of, by the due and known 
courſe of the common law and to rely 

M 2 on 
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on the ſtatutes recited, and the com- 
man right I have of a free- horn Eng- 
liſaman, in bar of the preſent com- 
plaint, and of any further proceeging, 
in this mode, and humbly pray to be 
diſmiſſed from the ſame, 


W. BINGLEY. 


COPY 


0 F 


Mr. Bingley's Commitment. 


William Bingley, committed, &c. 


the 7th day of November, 1768, by 
his Majeſty's court of King's-Bench 
at Weſtminſter, upon the following 


rule of Court; 


Monday next after the morrow of 


All Souls, in the ninth year of 


King George the Third. 
ENGLAND. HE defen- 
The King | dant, Wil- 


e liam Bingley, be- 


againſt ing preſent here 


William Bingley. ] in court, and re- 


fuſing to give bail to anſwer ſuch in- 
terrogatories as ſhall be exhibited 
agianſt him, touching a contempt, 


3 Juppoſed 
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ſuppoſed * to be, by him, committed 
againſt this court. I is ordered, That 
the ſaid William Bingley be now 
committed to the cuſtody of the Mar- 
ſhal of the Marſhalſea of this court, 
for want of bail; to be by him the 
ſaid Marſhal kept in - ſafe cuſtody, 
until he ſhall be diſcharged by due 
courſe of law. 


On the motion of Mr. S:liciter 
General. 


BY THE COURT. 
BARNES. 


It is to be obſerved, that in this 


- commitment, Bingley is not charged 


Poſitively with being guilty of any crime, 


* One may be committed for contempt alone. 
to a court of juſlice, but the matter of the contempt 
muſt be certain, and not doubtful ; for elſe the part 
may, perchance, be wrongfully committed, whic 
the court will be cautious not to do, Lil. Abr. 


427» 


or 


1 


or even of a contempt, which is only 
ſuppoſed to be committed againſt the 
court;—and I believe this is the firſt 
inſtance of a man being impriſoned 
for a non- entity. Again, if he was 
to have been only detained in cuſ- 
tody until he was diſcharged by due 
courſe of law, the commitment was 
null and void, prima facie, and he mult 
have been diſcharged immediately ; 
for neither the common or ſtatute law 
ſupports ſuch proceedings. Upon the 
diſcovery of theſe errors, Bingley, af- 
ter remaining about a month in pri- 
ſon, determined to give bail for his 
appearance, and was brought before 
Sir Joſeph LTates by virtue of an Habeas 
Corpus; Mr. Barlow, one of the clerks 
of the crown-office, attended at Sir 
Foſeph's chambers for Mr. Nuttall, 
folicitor to the treaſury, and who car- 
ries on this proſecution againſt Bingley. 
When he and his ſecurities appeared, 
Sir Joſepb, who is as well acquainted with 
the laws of this kingdom as any man 
in it, was very communicative, and 

frankly 
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frankly acknowledged to Mr: Barlow, 


that this method of proceeding Ly attach 

ment, IN THESE CASES, . was intirely 
new to him, and therefore deſired Mr, 
Barlow to dire him bat to do. Upon 


reading the recognizance, Sir Fo/eph - 


finding that it was only for his appear- 
ance on the 1ſt day of the enſuing 
term, faid to Mr. Barlow, Should it 
not have been to anſwer for a contempt ? 
To which Barlow replied, that Bingley 


had been guilty of NO contempt yet; 
for that he could not te in contempt till 


be had anſwered interrogatories. And 
he proceeded to give Sir Joſeph a 

ſummary account of the practice of 
the court ; that the perſon ATTACHED 
is ſummoned in the vacation to the crown- 
office, where he is EXAMINED by the 
Maſter ; and upon his report in the term 
following, the court proceeds to judę- 


ment if be has confeſſed himſelf guilty, 


and if be has purged himſelf, the rule 
is diſcharged. Then Bingley and his 
ſecurities entered into a recognizance of 
1200 l. and was diſcharged. 


I muſt 
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I muſt here make a few obſervations 
on this tranſaction: Firſt, it is very 
evident, by the Judge's own declara- 
tion, that this mode of proceeding is 
unuſual, if not totally unprecedented, 
in any court of law ſince the abolition 
of the court of Star- Chamber. Second- 
ly, that the agent for the proſecution con- 
feſſed, that Bingley was not puilty 
of the offence for which he was com- 


mitted. Thirdly, it appears very plain- 


ly, that Bar/o9w had no hopes of hav- 
ing an opportunity of puniſhing him, but 
by the anſwers which were to be given 
to the interrogatories. To what a di- 
lemma then was he reduced, when 
Bingley refuſed to anſwer them? But 
to proceed. 


On the 23d of January 1769 — 
Bingley ſurrendered in diſcharge of his 
bail. On his coming into court, Sir 
7o/eph Yates began to apologize to Mr, 
Dunning, the Sollicitor General, for ad- 
mitting him to bail, but he ſaid he 
thought he had a right to do ſo, from 


N the 
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the nature of the commitment, Upon 
which the Sollicitor ſtopped him ſhore 
by ſaying, that he had done perfettly 
right, for that there was error in the rule 
by which he had been committed in the laſt 
term. Mr. Barlow then propoſed two 
queſtions to Bingley, the firſt, whether be 
would put in bail to anſwer interrogato- 
ries? the ſecond, whether be «would 
conſent to be SWORN to anſwer interro- 
gatories? Both which being anſwered 


in the negative, lord Mansfield ſaid be 


muſt be committed then, muſt not be Mr. 
Dunning? to which Mr. Dunning re- 
plied 2 be ſure my lord; in conſequence 
of which he was committed to the 
King's Bench Priſon (where he has ever 
face remained) by virtue of the fol- 
lowing rule. 


L 
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Monday next aſter the Octave of Saint 
Hillary, in the ninth year of King 


George the Third. 
ENGLAND, HE defend- 
The King ant being pre- 
; ſent here in court 
againſt appears on his re- 


William Bingley.J cognizance; and re- 
fuſing to give bail, and alſo refuſing to 
be /worn to anſwer interrogatories now 
filed here in court againſt him, it is 
ordered, that he the ſaid detendant be 
now committed to the cuſtody of the 
Marſhal of the Marſhalſea of this court, 
to be by him kept in ſafe cuſtody untit 
he finds ſufficient bail to anſwer inter- 
rogatories, or ſubmits to be ſworn to 
anſwer ſuch interrogatories. 

On the motion of Mr Solicitor Ge- 


nueral and Sir Fletcher Norton. 


BY THE COURT. 


There is a very ſtrong argument, 
of the novelty of this method of 
proceeding, to be deduced from the 

| N 2 variance 
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variance between the firſt rules to ſhew 
cauſe, and the two rules for commit- 
ment; the firſt rule made upon the 


affidavit of Thomas Cory, was to ſhew 
cauſe why an attachment ſhould not 


iſſue againſt Bingley for bis contempt. 
The rule was made abſolute, without 


his being permitted to ſhew caulc®, 


„Can any thing be mere abſurd than to make 
« a rule on the party, to attend at a certain day, 
« in order to ſhew cauſe why an attachment ſhou}d 
% not be granted againſt him, and when he per- 
% ſonally appears in court, to refuſe him the oppor - 
14 tunity of vindicating himſelf ? unleſs he will do 
it by counſel, who decline to make his defence, 
% declaring to the court that it is an improper one, 
« that it is ſuch an one as is not fit to be heard by 
« the court; ſuch a proceeding as this would be 
% not only ridiculous, but alſo contrary to natural 
14 juſtice. For it was held by Eczvard the Fourt;'s 
chancellor and judges, that to condemn a perion 
« without hearing him, or giving him an oppor- 
% tunity of defending himſelt, was contrary to the 
« law of nature, ſuch a proceeding hath always 
© been held illegal and void by the courts of law, 

« This denial of juſtice hath, however, been 


« termed grace, favour, indulgence, tenderneſs, 
% and who can deny but that it hath been moſt pro- 
« perly ſo too? for ſuppoſe a man appears perſo- 
« nally in court, either out of reſpe& to the court, 
« or from his inability to fee counſel to ſpeak for 
« him, in order to make his defence to a * 
10 0 
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The rule for his commitment of the 
7th of November 1768, is for a SUP- 
POSED contempt. When he attended 
Sir Joſeph Yates to give in bail for his 
appearance, Barlow, the agent for the 
proſecution, declared he was NOT in 
contempt, and ha. been guilty of none, 
ſo that at this period of time his very 
proſecutors were 12norant of his crime, 
and did not know how to puniſh him 
legally, but had recourſe to the practice 
of the court of Star Chamber. When he 
appeared the 1ſt day of Hillary term to 
lu;render in diſcharge of his bail, the 
Sellicitor General confeſſed there had 
been error in the rule for his commit- 
ment, and though he was not charged- 


*« of having publiſhed a contemptuous writing 
„concerning the court; ſuch party is not per- 
« mitted to vindicate himſelf, becauſe his kose 
« is preſumed /:belleus before it is heard, and moit 
« fe fo indeed; for what other d:fence can a, 
% [ibeller ſet up, but a libelluus defence ; and there- 
„ tore the court, upon ſuch apparent — will 
© be obliged to commit the party immediately, in 
« order to his anſwering interrogatories in relation, 
* to the contempt, in cuſtody,” Inquiry into the 
Doctrine of Attachment of Contempt, &c. p. 12. 


with 
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with having been guilty of any freſh 
offence, yet the rule by which he 
is impriſoned wears a different face 
from any of the former, and he is con- 
fined for not finding bail to anſwer in- 
terrogatories, or ſubmit to be ſworn to 
anſwer them. I muſt further obſerve 
upon the rule for his commitment of 
the 7th of November, that if genera! 
warrants were condemned as 2!l:gal 
trom their inſufficiency and uncertainty, 
by a parity ot reaſoning, this rule ſnould 
be likewiſe adjudged illegal; for to 
commit a man to priſon for a SUP- 
POSED centempt does not ſpecify his 
offence, and is inſufficient and uncertain, 
and conſequently unlawful, and one of 
the maxims of the common law is, 
miſera eſt ſervitus, ubi jus eſt vagum aut 
incognitum. It is a dreadful ſtate of 
ſlavery where the law is uncertain or 
Unknown, 


Mr. Dunning, though concerned in 
obtaining both thele rules, I imagine 
only acted officially in the abſence of the 

Altorney 


\ 
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Attorney General, and quite contrary to 
his better judgment and declared opinion, 
as appears by his arguments in the caſe 
of the * King againit Amon, and I am 


* Rule Ni/ for an attachment of contempt was 
granted laſt Hilary term againſt the defendant for 
publiſhing a libel on the lord chief juſtice of the 
court of King's Bench, in a certain pamphlet, in- 
tituled, A Letter concerning Libels, Warrants, 
„the Seizure of Papers, and Sureties for the Peace 
«© or Behaviour, &c." and this term the defen- 
dant ſhewed canſe. 

The arguments of the defendant's counſel (Mr. 
Serjant Glynn and Mr. Dunning) were to the fol- 
lowing effect, viz. 

They obſerved that the application was for an 
attachment of contempt againſt the defendant for 
publiſhing a pamphlet wherein were contained ſome 
reflections on the preſident of this court. Their 
1 were divided into two parts, viz. 

irſt, They contended that the pamphlet did not 
at all ſuit the party alluded to; and ſecondly, that 
ſuppoſing the pamphlet to be a reflection on the party 
alluded to, yet that an attachment was an improper 
mode of proceeding in this caſe. 

In ſupport of the firſt propoſition, the defendant's 
counſel obſerved, that it appeared from the affidavits 
on behalf of the proſecution that the facts were not 
as ſtated in the pamphlet; if ſo, there was an end 
of the cauſe for the particular mode of proceeding 


contended for. 


That it was impoſſible that the character drawn 
in the pamphlet could be the portrait of any ori- 
ginal, it deviated ſo far from the likeneſs of any 
chief juſtice, particularly the preſent one of the 
court of King's Bench | 

That 
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convinced it was ſo by his ſubſequent 
noble and ſpirited behaviour in the 


That this was only an anſwer by way of argu- 
ment to another pamphlet, that had advanced te- 
nets not altogether agreeable to the notions of the 
author of the Letter, &c.“ 

As to the ſecond head, they obierved, that if 
the chief preſident of this court was alluded to, he 
had ſeveral methods to do himſelf juſtice, without 
taking this UNCONSTITUTIONAL one; he was a 
member of a moſt illuſtrious body, who would 
never ſuffer the ſlighteſt reflection on the character 
of any of their members to pals unnoticed or un- 
cenſured ; that, as a peer of the realm, he was in- 
titled to his action of ſcandalum magnatum, wherein 
he need not fear but that a jury would give him a 
proper ſatisfaction for any injury he ſhould prove 10 
them he had received, they would conſider all the 
eminent characters and offices he held in life, and 
the conſequence it muſt be to the execution of the 
juſtice of the kingdom to protect ſuch characters 
againſt malevolence and detraction. 

That an attachment, the proceſs of contempt, was 
originally inſtituted for the benefit of the tubje& 
it was eſtabliſhed to enforce obedience to the cou- 
MANDSs of the courts of juſtice; it was founded in 
neceſſity, for if the courts of juſtice were not poſ- 
ſelled of ſuch a power, their proceedings would be 
vague and nugatory, and therefore as the caſe be- 
fore them was not attended with any of the peculiar 
circumſtances neceſſary to ſupport an application of 
this ſort, it would be too much for the court to 
extend it beyond its ORIGINAL limits, 


That 
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Houſe of Commons, which ſhall be men- 
tioned 1n its proper place. 


Bingley being thus deprived of his 
liberty, had the melancholy alternative 
left him, of either being impriſoned for 


That even the practice for granting informations, 
which went a great way, would be nothing if the 
preſent motion were granted, 

The method to apply for an informotion is this: 
the party who conceives himſelf 2 annexes 
the paper in which he thinks hiwſelf alluded to, to 

91 * his own affidavit, wherein he ſwears that he be- 
lieves the writer, printer, or publiſher (as the caſe 
may happen to be) intended to reflect on him this 
deponent; whereupon the court grants the informa- 
tion, but the defendant is afterwards tried, and 
the fact proved to the ſatisſaction of a jury, but i 
this caſe, if the attachincut goes, the court exerciſes 

my © the diſliuct and peculiar provinces of party, judge, 
evidence, aud jury. | 

They xs that it was no contempt to diſ- 
obey the order of a judge made at ui prius, at the 
Ol Bailey or at chambers, till made rules of court, 
which was generally done of courſe from the reſpect 
the court paid to the perſons who made ſuch orders; 

4 however, as the order in queſtion never was made 
a rule of court, it was no contempt, or at leaſt 
ſuch a contempt as the court would puniſh the cen- 
{ure or diſobedience of by attachment. 

The judges have taken time to deliver their opi- 
nions on this matter, Eaſter Term, 1765, Digeſt 
of the Law, concerning Libels, page 137. 
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life, or forced to anſwer interrogato- 
ries, He choſe the former, rather than 
violate the laws of his country, or ſuf- 
fer ſo arbitrary a proceeding to be 
eſtabliſhed as a precedent through his 


means. He was prevented from fol- 


lowing his buſineſs which was his only 
fupport, and of conſequence he and 
his family muſt be inevitably ruined. 
Had he hetrayed thoſe perſons who 
employ him to publiſh their works in 
favour of public liberty, which how- 
ever obnoxious to the abandoned and 
profligate tcols of a miniſter, were 
lerviceable to the common cauſe, he 
would have been deſervedly branded 
with infamy, and conſequently have Joſt 
his reputation, which was dearer to hin! 
than life itſelf, — He was but a young 


OBSERVATION. 


It is now five years ſince the above caſe was ar- 
gued, but there has not been time ſufficient for the 
judges to determine a point fo eſſential to the liber- 
ty of every Engliſhman. Bingley's caſe is exactly 
nmilar with that of Almon's, and though the la:- 
ter's was dependent before the judges, yet the for- 
mer has been atiached by the court, before the 
knew that the power of attaching perſons for libels 
was lodged in them! ! ! 


man, 


wv» F a 
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man, —little known. He intended to 
apply to Parliament, — to relieve him 
from this illegal and cruel puniſhment, 
From the houſe of commons only, he 
expected to have had the law in his 
caſe, laid open and illuſtrated, —it was 
his intereſt to prepoſſeſs the members 
of that auguſt aſſmbly with the opinion 
of his ſincerity, and to baniſh every 
hope from his anrelentiag perſecutors 
that he would ever conſent to anſwer 
interrogatories, it was for this pur- 
pole principally he made the following 
athdavir. | | 


SURRY 'Iiliam Bingley, now a 
to oF priſoner in his Ma- 
jeſty's priſon of the King's-Bench, 
charged with printing and publiſh- 
ing the North-Briton, No. 50. and 
alſo for printing and publiſhing the 
North-Briton, No, 31. and commit- 
ted for refuſing to give Bail, and alſo 
refuſing to be Sworn to Anſwer Inter- 
rogatories filed in the court of King's 
Bench againſt him, Voluntarily mak- 
eth Oath, that he the depcnent will 

O 2 Not 
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Not at any time, wiTHouT ToRTURE, 


anſwer to any interrogatory tending to 


accuſe himſelf, or any other perlon, 
of being author, printer or publiſher 
of the North Briton No. 50. the 
North Briton No. 51. or either of 
them: and that he the deponent 
Never will Voluntarily inform againſt 
any perſon or perſons any way therein 
concerned, or give any evidence rela- 
tive thereto, 'Otherwiſe than in a pu 
Covrssz or LEGAL TRIAL: and that 
he the deponent, as a bookſeller, ſhould 
eſteem himſelf infamous, and deſerv- 
ing of no credit, if he betrayed the 
confidence of any perſon who ſhould 
intruſt him to publiſh or conduct any 
work whatever, and that he Solemnly 
Swears Never to be guilty of ſo baſe 


an act. ; 
W. BINGLEY. 


Sworn before me in the 
King's Bench priſon, 
this 16th day of — 
ary, in the year of our 
Lord 1769, 


THOMAS DAW SON. 
Having 


( 93 ) 


Having thus endeavoured to evince 
his firmneſs in this cauſe of liberty, in 
oppoſition to the invaders of our con- 
ſtitution, he prepared the ROS 
petition, 


To the honourable the Commons of 
Great-Britain, in Parliament aſſem- 
bled. 


The humble petition of William Bing - 
ley, bockfeller. 


Sheweth, 


THAT your petitioner, in the 
month of May laſt, was the ſuppoſed 
publiſher of a paper, intitled the 
North-Briton, No. 530, which incur- 
red the diſpleaſure I his Majeſty's 
court of King's Bench, and for which 
that court directed your petitioner to 
be attached, until he ſhould anſwer to 
certain interrogatories to be exhibited 
to him. 


That, as your petitioner was not an 


officer or practitioner in that court, nor 
wa 


P 


— 
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was charged with any contempt to the 


tace or orders of that court, your pe- 


titioner was adviſed, that the proceed- 
ing againſt him, in the ſummary way 
of attachment, was illegal; for that, 
by granting the attachment, the court 
had ſet on foot a proſecution for an 
offence, which they had determined to 
be criminal, and your petitioner guil- 
ty; which your petitioner would have 
ſubmitted, together with his reaſons, 
hut the court refuted ro hear them, 
which induced your petitioner to ſub- 
mit them to the public, in a North- 
Briton, No. 51; and thus his defence 
was made a new Cauſe of accuſation, 
and an attachment alſo, in like man- 
ner, granted for this defence, and 
your petitioner” committed a priſoner 
to Newgate, where he continued near 
three months, and afterwards to the 
King's-Bench priſon, where he now 
lies, 


That your petitioner humbly ſub- 
mits to this honourable houſe, that 
theſe 


7 
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theſe are criminal proſecutions, and 
'that he ought not by law to be com- 
pelled to anſwer interrogatories tend- 
ing to accuſe himſelf; neither ought 
he to be compelled to become an in- 
former; and that your petitioner has 
made oath, that he will not voluntari- 
ly inform, or give evidence relative 
thereto, otherwiſe, than in a due courſe 
of legal trial, 


That under theſe circumſtances, 
your petitioner is now confined for his 
life, without the interpoſition of his 
Majeſty, or this honourable houſe, and 
that without any trial, conviction, or 
ſentence. And your petitioner humbly 
ſubmits, that as by law he is not bound 
to accuſe himſelf, and in conſcience 
bound not voluntarily to give up any 
perſon who ſhall have employed him, 
he is a priſoner for life, for not acting 
againſt law and conſcience in a matter, 
which, if he ſhould voluntarily betray, 
he would deſerve no credit whatever, 


Your 
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Your petitioner, therefore, humbly 
ſubmits the whole of his unhappy caſe 
to the wiſdom and juſtice of this ho- 
nourable houſe, and humbly hopes that 
he ſhall not remain a perpetual priſo- 
ner without a trial, conviction, or ſen- 
rence, And your petitioner, as in duty 
bound, will ever pray. 


W. BINGLEY. 


From the King's-Bench priſon, 
the zoth of March, 1769. 


A gentleman who was a friend to 
liberty, was the next thing to be ſought 
for to preſent it. The meeting of the 
inhabitants of the Borough of South- 
wark to inſtruct their members, gave 
Bingley the firſt notion of entreating 
that favour from Henry Thrale, Eq; 
one of their Repreſentatives, who had 
received inſtructions from his conſti- 
tuents in the very caſe, and for that 
8 he wrote him che following 
etter. 


SIR, 


463 
SIR, 


Your appearance at the late meeting 
at St. Margaret's-Hill, in ſupport of 
conſtitutional liberty and the rights of 
the ſubject, filled me with pleaſure and 
gratitude, as one ef the people, and 
with veneration for your character, as 
an impartial and diſintereſted legiſlator. 


In the character you at that meeting 
appeared with ſuch merited applauſe, 
I preſume to addreſs you. The firſt 
article of the inſtructions then pre- 
ſented to you was, ** to endeavour to 
* confirm our conſtitutional rights of 
e juries, to the excluſion of all pro- 
* ceedings by information, attach - 
% ment, and interrogatories.” This, 
Sir, immediately points to my caſe ſer 
forth in the petition I take the liberty 
to ſend herewith, and from your late 
public declaration, l am encouraged 
to hope you will carry in and {upport 
it in the Houſe of Commons the firſt 
convenient opportunity, as It cannot 
with ſuch propriety be preſented by 

P any 


an 
any other member, or by any one 
whoſe countenance and ſupport would 


flatter more, 
SIR, 


Your moſt obedient, 
and moſt humble ſervant, 


WILLIAM BINGLEY, 
To Henry Thrale. Eſq. 


To which Mr. Thrale returned the | 
following anſwer. : 


Mr. Thrale hopes not to loſe Mr. | 

Bingley's good opinion, by returning 

his petition. He ſincerely wiſhes, that | 

every injured man may obtain legal 1 
redreſs; but not thinking himſelf qua- 

lified to judge of the procedure of the 

| King's-Bench, he is not ſufficiently 
i! convinced, that Mr. Bingley's com- 
[| plaint is juſt, and whatever may be 
his claim to the attention of parlia- 
ment, the preſent form of his petition 
is ſuch as makes it, in Mr. Thrale's 
1 opinion, 
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opinion, unfit to be offered to the 
Houſe. 


Southwark, 4th March, 1769. 


Mr. Thrale's objection with regard 
to the impropriely of the petition, was 
groundleſs, for the late Speaker decla- 
red, he ſaw nothing amiſs in it, —As 
for the other part of his letter, it ma 
be eaſily guefſed why he did not chuſe 
to preſent it. However, on the goth 
of March, 1769, James Townlend, 
Eſq; preſented it to the Houſe. When 
the caſe came on to be debated, ſe- 
veral members ſpoke againſt the power 
of the Attorney General in filing At- 
tachments ex officio, and alſo the power 
of the Court of King's-Bench in exbi- 
biting interrogatories in criminal pro- 
ceedings; and Mr. Dunaing in particu- 
lar declared, that he did not know there 
was ſuch powers exiſting in the courts of 
law, nor did he think there was, but if 
there ſhould be ſuch a power, it was highly 
neceſſary they ſhould be deprived of > 
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by a bill to be brought in for that pur- 
poſe. 


This matter would then have been 
determined, had not Lord North 1e- 
queſted Mr. Townſend to withdraw the 
petition, as the ſeſſion was near at an 
end. The Middleſex election then in 
agitation, a great deal of public buſi- 
r eſs to be done, and that no final de- 
ciſion could be obtained. The peti- 
tion was withdrawn, and in this Situ- 
ation this affair now remains. How- 
ever we are aſſured, that ſuch a bill as 
Mr. Dunning mentioned, is now in 
agitation, which will not only relieve 
the priſoner, but will alſo be a great 


- means of compleating that plan of free- 


dom, which even the glorious revolu- 
tion left imperfect. 


It 1s now near two years ſince the 
writ of attachment was firſt iſſued 
againſt Bingley, ſeventeen months of 
which he has been in actual confine- 
ment,—The expences of law, added 
to 
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to the extraordinary expences of keep- 
ing a ſeparate . from his family, 
has greatly impaired his circumſtances. 
—1 he public-ſpiriced declarations of 
ſeveral of the principal gentlemen of 
the kingdom, aſſociated under the ti- 
tle of the Supporters of the Bill of 
Rights (ſome of whom are now uſing 
their utmoſt efforts to obtain the be- 
fore mentioned act) to ſupport as far 
as in them lay, the general liberty of 
the ſubject, ind uced him to preſent 
the following memorial to them, in 
hopes that his ſufferings may intitle 
him to ſome rel.cf. 


To the Supporters of the Bill of Rights. 


The Memorial of William Bingley, 
Bookſcller. 


Humbly ſheweth, 


THAT by the virtuous and public 


ſpirited aſſociation of certain individuals 
in defence of their juſt rights, the re- 


volution, ever memorable for the re- 
eſtabliſh- 
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eftabliſhment and confirmation of our 
liberties was happily effected; that by 
the bill of rights, which was then ob- 


tained, all the privileges therein men- 
tioned were claimed, demanded, and 
inſiſted upon, as the undoubted rights. 
and liberties of the ſubjects of this. 


realm, and which bill ſerved at the 
ſame time as an illuſtration and cor- 
roboration of the many ſtatutes that 
had formerly been enacted in favour of 
public liberty. 


That by the 10th article of the bill 
of rights it is declared, . that exceſſive 
bail ought not to be required, nor 
e exceſſive fines impoſed, nor cruel 


e and unuſual puniſhments inflicted ;?? 


which article, as your memorialift 


humbly apprehends, had a retroſpect 


to, and was a further explanation of the 
act of the 16th Charles I. for the entire 
abolition of the court of Star Chamber, 
the proceedings of which (as the pre- 
amble of the ſaid act declares) had 


„been found to be an intollerable 
= « burthen 
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s burthen to the ſubject, and the means 
to introduce an arbitrary power and 
* government, foraſmuch ast adven- 
* tured to determine of the eſtates and 
'< liberties of the ſubjects, contrary to 
law of the land and the rights and 
« privileges of the ſubject.“ For 
that as your memorialiſt humbly pre- 
ſumes the ſummary method practiced 


by the ſaid court of Star Chamber, in 
forcing the ſubjects to anſwer interro- 


gatories, tended to, and frequently did 
compel them to condemn themſelves, 
or- on their refuſal to anſwer the ſame 
was the occaſion-of committing them 
to cloſe cuſtody, till from the appre- 
henſion of being entirely ruined or im- 
priſoned for life, they ſubmitted to this 
ihegal mode of proceeding, was one of 


the moſt inſufferable grievances com- 


plained of by the kingdom in general, 


Your memorialiſt therefore begs leave 
to repreſent that in the month of June 
1768, he was arreſted by virtue of an 


attachment from his majeſty's court of 
| King's- 
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King's-Bench, not for being guilty of 
any contempt towards the laid court, 
but with a view to oblige him to anſwer 
certain interrogatories to be exhibited 
to him, concerning the publication of 
certain papers intituled the North Bri- 
ton, No. 30 and 51, which unhappily 
incurred the diſpleaſure of the ſaid 
court. That your memorialiſt, refuſing 
to anſwer any interrogatories, which he 
apprehended might tend to his own 
condemnation, was committed to New- 
gate, and from thence to the King's 
Bench priſon, where he now remains 
without any hopes of recovering his 
liberty, unleſs he conſents to anſwer 
ſuch interrogatories as the ſaid court 
ſhall think proper to exhibir to him, 
and where the cruel and oppreſlive 
treatment of the marſhal (who, as your 
memorialiſt is convinced, acts in con- 
cert with thoſe who reſolve to oblige 
him to anſwer the ſaid interrogatories) 
increaſes the horrors of his miſerable 
ſituation. 


That 
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That your memorialiſt, unwilling to 
fuffer a practice ſo deſtructive of the 
rights and privileges of his fellow 
ſubjects, to be eſtabliſhed as a precedent 
through his means, refuſed, and ſtill 
continues to refule to anſwer any inter- 
rogatories, and he humbly ſubmits it 
to the conſideration of this honourable | 
ſociety, whether the preſent illegal and | 
arbitrary proceedings againſt him are | 
not directly contrary both to the letter | 
and ſpirit of the ſaid 10th article of | 
the bill of rights, ſince if your memo- 
rialiſt conſents to anſwer the ſaid inter- 
rogatories, which he believes, are ſo 
conſtructed as to make him condemn | 
himſelf, he would break through that | 
maxim of the common law, which de- | 
clares that no man is obliged to accuſe 
himſelf. And becauſe yqur memo- | 

: rialiſt will not anſwer the ſaid interro- 
** gatories, illegally exhibited to him, he 
is condemned to perpetual impriſon- 
ment, a cruel and unuſual puniſhment, | 
and unknown to the laws of this king- | 
dom, which allow of torture only byt 
| in 
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in the one inſtance, namely, that of a 
felon who ſtands mute and refuſes to 
plead, to force him to put himſelf upon 
his country, and receive a fair trial by 
jury. Vet your memorialiſt is doomed 
to remain a priſoner without trial, con- 
viction, or ſentence, having in vain at- 
tempted every legal method to obtain 
a fair trial by jury, which has hitherto 
been denyed him; and he humbly con- 
ceives that his being detained in priſon 
in order to compel him to anſwer the 
faid interrogatories, 1s a ſpecies of tor- 
ture and a method of proceeding un- 
ſupported by the ſtatute or common 
law of this kingdom, and which was 
formerly the practice of the ſaid court 
of Star-Chamber. 


That your memorialiſt has been in 
confinement for the ſpace of ſeventeen 
months; that he has a wife and four 
children, who are entirely dependant 
on his labour and induſtry for their 
{upport and maintainance, which, by 
his preſent rigorous and illegal confine- 
ment 
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ment he is incapable of affording them; 

that his affairs are in the utmoſt con- 

fuſion by his not being able to attend 

them, and that your memorialiſt and 

his family are by that means — 
to the brink of ruin. 


To you therefore, the honourable 
the ſupporters of the bill of rights, 
who at this critical and alarming 
juncture, have undertaken the de- 
fence of public liberty, who ſo nobly 
and fo ſtrenuouſly aſſert the privi- 
leges of your fellow ſubjects, who 
with equal generoſity and ſpirit, have 
taken upon you the protection of 
the injured and oppreſſed, and have 
aſſociated yourſelves together for the 
general good and the relief of thoſe 

Who ſuffer from the hand of power 
and injuſtice; this caſe of your un- 
happy memorialiſt, in whole perſon 
the bill of rights has been moſt 
flagrantly violated, who has been 
molt cruelly injured and oppreſſed, 
and who has ſuffered much, and ap- 
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prehends more from his unrelenting 
perſecutors, is moſt reſpectfully ſub- 
mitted in the humble hope, that 
your ſaid memorialiſt will find ſuch 
relief from your bounty and wiſdom 
as to you ſhall ſeem meet. 


King's Bench Priſon, TY 
3 1 corny W. BINGLEY 


When the nation was moſt juſtly 

| | alarmed at the tyrannical ſteps of the 

| court of Star-Chamber, and com- 

| plained ſo loudly, that the conſtitu- 

tional rights of the kingdom were in- 

| fringed by its illegal proceedings; the 

| method of forcing perſons to take an 
| oath to anſwer interrogatories, and by 
| that means to accuſe themſelves, and 
the various puniſhments which were 
| inflicted in caſe of a refuſal, was the. 
principal cauſe of the unanimous deſire 
of the people, who ſaw their deareſt 
liberties in danger to have that court 
| intirely aboliſhed. —By the Act of the 

| 16th Charles the firſt, it was molt ef- 

| fectually 
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fectually aboliſhed, and fo great was 
the abhorrence of the practice of that 
court, which the preamble of the ſaid 
act poſitively aſſerts, was contrary to 
the laws of the kingdom and the 
rights of the people, that by the 4th 
ſection it is expreſly declared, that 
No court, council or place of judi- 
& cature ſhall be erected, ordained, con- 
* ſtituted or appointed within this realm 
« of England, or dominion of Wales, 
c which ſhall have, uſe or exerciſe the 
fame, or the like juriſdiction, as is, or 
c hath been uſed, practiſed or exer- 
„ ciſed in the ſaid court of Star- 
< Chamber.” Mr. Bingley refuſes to 
take an oath to anſwer interrogatories, 
his commirment to priſon is for that 
refuſal only. Impriſonment (ſay the 
« Lords, upon the hearing of Lil- 
„ burne's caſe) may be conlidered as 
« a man buried alive. There is an 
«< end when life is taken away, but of 
<< this there is no end;“ yet under this 
predicament is the unhappy Bingley. 
Had he conſented to have anſwered in- 
| terrogatories 
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terrogatories, and violated the laws of 
his country, and forfeited his birth- 
right, even allowing him to have been 
found guilty of all his enemies would 
ſuppoſe, his puniſhment would not have 
been tantamount to one half of what 
he has already ſuffered. The bill of 
rights ſays, that no crue] or unuſual 
punithment ſhall be inflicted, yet he 
has experienced both, for it is both 
cruel and unuſual to confine a man 
for a crime ſuppoſed to have been 
committed, when his puniſhment up- 
on conviction would not have been 10 
ſevere as that he has already felt. 


As there is a paſſage in the memo- 
rial preſented to the Supporters of the 
Bill of Rights, which mentions the ill 
treatment which Bingley has received 
from the Marſhal of the King's-Bench, 
it will be thought neceſſary ro explain 
it, by relating the following parcicu- 
lars, which, though they ſeem trivial 


and inſignificant, as they only regard 
him- 


„„ 


himſelf, yet they ſerve to fill the mea- 
ſure of his misfortunes. 


When he was ordered to be com- 
mitted to priſon in Hillary term, 1769, 
having before ſufficiently experienced 
the hardſhips and miſeries of confine- 
ment, he applied perſonally to the court, 
tor leave to make over his ſecurity to 
the marſhal to obtain the benefit of the 
rules; but this was denied. He then 
requeſted he might be appointed to 
one of the rooms in the State-houſe, 
which were always appropriated to the 
uſe of perſons committed by the court. 
This the court refuſed to hear, not 
coming ſpecially before them. That 
there might be no impediment, Bing- 
ley made an affidavit, on which to 
ground a motion. 


The next day counſel made a mo- 
tion upon it, and the Attorney Ge- 
neral ſaid there were no precedents for 
Bingley's being admitted to the rules, 
bur that he ought to be accommodated 


as 
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as well as poſſible. The court replied, 
that was intirely in the diſcretion of 
the marſhal. The marſhal then pro- 
miſed the court to let him have a room 
as ſoon as he could. From that time 
to the November following (ten 
months) Bingley frequently applied to 
him for a room, as he knew there 
were ſix empty at a time; but he al- 
ways received evaſive anſwers, till 
Michaelmas term, when the marſhal 
plainly told him (notwithſtanding his 
promile to the court, as before men- 
tioned) that he muſt apply to a judge. 

Upon this anſwer, Bingley having ob- 
rained ſeveral precedents of divers per- 
ſons committed to the King's Bench 
priſon, tor ſundry crimes and miſde- 

meanors in publiſhing libels, having 
had the benehit of the rules, he deter- 
mined to apply again to the court upon 
that foundation, "and if he ſhould not 
be ſucceſsful upon this motion, to ac- 
quaint them, that the maſhal had not 
made good his promiſe to him and 


the court upon a former motion. = 
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following affidavit, and the fubſequent 
proceedings, will ſhew the ſucceſs of 
his attempts. 


On Tueſday Nov. 24, a motion was 
made in the court of King's-Bench, 
that Mr, Binglcy might be allowed 
the benefit of the rules, belonging to 
the priſon of that court, grounded on 
the following affidavit, 


That he was on the 23d day of Janu- 

ary, in the term of St, Hilary laſt 

paſt, committed a priſoner to the 

faid priſon, by order of the court of 

. King's-Bench, for refuſing to give 

p bail, and alfo refuſing to be ſworn 
to anſwer interrogatories then filed 
in court againſt him; that he has 
continued ever fince, and ſtill con- 
tinues a cloſe priſoner within the 
ſaid prifon, which has been not only 
of the greateit prejudice to his 
health, (the rooms therein being ſo 
very cloſe and ſmall, being only 
eight feet and a half ſquare, or - 
R there- 
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thereabouts,) but alſo to the utmolt 
| loſs and prejudice of his buſineſs; 
that he has a wife and three ſmall 
children, whoſe well-being and ſup- 
port entirely depends on his health 
and buſineſs, and that he hath ſe- 
veral times during his preſent con- 
finement, applied to Benjamin Tho- 
mas, Eſq; the marſhal, to be ac- 
commadated with a room in a part 
of the ſaid priſon, called the State- 
houſe, containing twelve large com- 
modious rooms; and that the ſaid 
marſhal did, from time to time, 
(firſt the latter end of May laſt) pro- 
miſe him he would let him have a 
room in the ſaid State-houſe the firſt 
vacancy, (one happened the 15th of 
Tune, and bas been locked up ever 
fince,) but hath lately, contrary to 
| his promiſe and Bingley's expecta- 
tion, acquainted him, that he could 
not oblige him without the conſent of 
one of the judges, although four of 
the ſaid rooms have been uninha- 
bited for a long time paſt ; and — 
with. 


ans 

withſtanding he offered and was rea- 
dy to pay to the ſaid marſhal, the 
uſual compliment or ſum of money 
paid by other priſoners, for the ac com- 
modation of ſuch a room. And alſo. 
notwithſtanding: the court declared 
upon a former application, that the 
rooms in the ſaid priſon were entire- 
ly in the diſpoſal of the marſhal, and 
which the ſaid marſhal hath ſince ac- 
knowledged to him; That he had ap- 
plied to the marſhal, to be allowed 
the rales, which are allowed to 
other priſoners, and offered to give 
ſuch ſecurity as he ſhould think pro- 
per. That the marſhal had refuſed 
him, without he could firſt obtain 
the conſent of the court, 


Which affidavit was read in court, 
when Lord Mansfield acquainted Mr. 
Bingley's council, that it was contrary 
to the known eſtabliſhed ru'es of the 
court, to allow any perſon the benefit 
of the rules under ſuch circumſtances, 
R 2 and 
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and there was no precedent for it. Mr. 
Bingley's council replied, there was a 
caſe in Sir John Strange's reports, and 
he had ſeveral precedents in his inſtruc- 
tions, of perſons having the rules who 
had been committed, even in execu- 
tion, at the ſuit of the crown; and an 
affirmation of one Mr. John Littell to 


ſupport the ſame, 
« TOHN LITTELL, of White- 


ſtreet, within the rules of the King's- 
Bench priſon, dealer in coals, and one 
of the people called Quakers, upon 
his ſolemn affirmation ſaith, he well 
knew Henry Haines, who was com- 
mitted a priſoner to the King's-Bench 
priſon, for printing a Craftſman, in or 
about the year 1738, and affirms, that 
the ſaid Henry Raines, was allowed 
ihe benefit of the rules belonging to 
the ſaid prifon, and lived and carried 
on the buſineſs of printing, in Mint- 
ſtreet, and frequently went out of the 
rules to tranſact his affairs and buſi- 
neſs; and this affirmant further affirms 

and 
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and declares, that he knew James 
Dawes and John Whitmore, two Ox- 
ford ſcholars, who weie committed to 
the ſaid priſon for a riot or ſome other 
miſde:meanor, ſome time in the year 
1749, or thereabouts ; and that they 
all lived within the rules of the ſaid 
\ priſon, This affirmant alſo affirms and 
declares, that he was perſonally ac- 
quainted with Richard Nutt, a prin- 
ter, who was committed to the ſaid 
priſon, for printing a paper reflefting 
on the Brunſwick Family, and affirms 
that he alſo had the benefit of the ſaid 
rules, and lodged with the widow 
Grafton, in Black man- ſtreet, and con- 
verſed with him ſeveral times therein. 
And this affirmant further affirms, that 
one William Done, and this affirmant 
were committed priſuners to the ſaid 
priſon, the former about 1752, Littell 
in 1750, by virtue of a writ of Ex- 
communica de Capiendo; and affirms, 
that the ſaid Wiliiam Done and this 
afirmant, were allowed the benetit of 
ſaid rules, the ſaid William Done, =; 

ti 
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til the time of his diſcharge, and this 

affirmant hath for many years laſt palt 

ejnoyed, and ſtill enjoys the benefic of 

{aid rules, and hath had a number of 

day-rules to enable this affirmant to 

80 about and tranſact his affairs, and 
ath a-day-rule for this very day.” 


The affirmation was put in to be 
read, and the officer of the court got 
about half through it, when Lord 
Mansfield ſtopped him, and ſaid, the 
court did not hear precedents by affi- 
davit ; and ſaid, Mr. Bingley had bet- 
ter anſwer the interrogatories, and ex- 
patiated, how eaſy it was for any per- 
| ſon to anſwer interrogatories in that 
court and to obtain his liberty by 
denying the charge at the riſque of 
an indictment for perjury, - and how 
difficult it was in the court of Chan- 
cery, where a perſon was examined 
upon interrogatories, for there his 
Lordſhip inſinuated ſome further proot 
was neceſſary, than a perſon's own 
oath, to exculpate him from the mat- 

ter 
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ter he was examined to,—and diſmiſ- 


ſed the motion : firſt acquainting Mr. 


Bingley's council, if he could find 4 
precedent,to move the court again,—his 
council then moved, as the court was 
of opinion, Mr. Bingley was not inti- 
tled to the rules ot the priſon, that 
Mr. Bingley might be brought into 
court, and committed to Newgate, — 
as he had an affidavit from Mr. Bing- 
ley, to ſhew he was deſirous of being 
committed to that priſon. To which 
Lord Mansfield anſwered, the court 
could not do that, unleſs the Attorne 

General came into court and conſented, 


Mr. Bingley having been refuſed 
the rules of the priſon, and alſo refu- 
ſed his requeſt of going to Newgate, 
the next day he preſented a petition to 
Sir Joſeph Yates, Knt. requeſting he 
would recommend it to the marſhal to 
give him a room in the State-houſe, 
who ſent word to Mr. Bingley, he 
might apply to the court. 


Next 
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Next day being Thurſday, he mov- 
ed the court accordingly, for one of 
the rooms aforeſaid, which is more 


than twice as large as that wherein he ts 


now confined, and although it appear- 
ed by his affidavit, there were four of 
thaſe State- rooms then vacant, he 
could not obtain one. 


Lord Mansfield ſaid, the diſpoſal of 
all the rooms was in the difcreeivn of the 


marſhal, —but if Mr. Bingley's coun- 


cil could ind a precedent,” to mention 
it again to the court, — and ſaid thoſe 
rooms were for ſtate criminals. 


Judge Aſton ſaid, the rooms were 
inhabired by women and children— 
that made the inconvenience by doub- 
ling the numbers, 


Lord Mansfield then ſaid to Mr. 
Bingley*s council, Why don't you ad- 
vile your client to anwer interrogato- 
ries ?—he ſtopt ſhort, and ſaid, 1 
need not aſk, I am ſure you have,— - 
1 


— m ̃⅛ p coco 
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if you have a precedent, move it 2gaiff, 
but the rooms are in the diſcretion of 
the marſhal. e 


It may be remembered, that by the 
act of parliatremt, the judges have the 
power to diſpoſe of thoſe ſtate- rooms, 
and they only delegate that power to 
the marſhal for the time being; and 
if perſonal enmity to Mr. Bingtey had 
not been the caſe, the judges would 
have granted his requeſt, as they did 
to a gentleman a few months before 
on a like application. | 


Mr. Bingley was ill advifed, to ſue 
for favours from thoſe who denied 
him juftice, for he might be certam 
that it was lord Mansfield's whole de- 
ſign to render his ſituation, if poſſible, 
more diſtreſsful, as evidently appears, 
from the ſhiiffling conduct of the 
marſhal, who bemg one of his lord- 
ſhip's creatures, ſer every engine going 
ro harrais and torture Bingley m the 
priſon, by which he might the fooner 

8 be 
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be induced to anſwer interrogatories. 
However, though Bingley derived no 
benefit from his ſeveral motions in 
court, which coſt him near ten pounds, 
This much may be inferred, that lord 
Mansfield poſſeſſes all that vindictive- 
neſs of ſpirit, and malignancy of heart, 
peculiar to the generality of his coun- 
trymen, I cannot reconcile his lord- 
ſhip's conduct with my notions of law, 
Juſtice, or humanity, in throwing out 
from the bench his extra-judicial in- 
ſinuations, thereby opening a door for 
wilful and corrupt perjury. When 
Bingley requeſted of te court to allow 
him the rules of the priſon, the chief, 
inſtead of granting im his requeſt, 
adviſed him to anſwer, on oath, con- 
trary to the truth, and recommended it 
as an eaſy method to extricate himſelf 
intirely, which would not only have 
ſubjected him to an indiftment for 
perjury, but he would have forfeited 
his charafter and reputation amongſt 
all good and virtuous men; and one, 


whom, even his lordſhip, though 
pleaſed 
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pleaſed with the deed, muſt have deſ- 
piſed. Such a ſpeech as this, I 
thought, no judge would have been 
daring enough to have uttered, at 
leaſt in his judicial capacity. But 
when we review the whole of this 
J * lord's conduct, our wonder, 
in ſome meaſure, ceaſes; it is the 
ſame man who altered a record in a 
criminal cauſe, which he HIMSEFL was 
to try the next day : together with 
many arbitrary and unwarrantable acts, 
too numerous to be here recited, which 
have affected the properties, as well 
as the liberties of the ſubjects of Great 
Britain. 


From this time to the 28th of 
May, 1770, making in the whole 
near TWO YEARS impriſonment, 
he remained within the walls of New- 
gate and the King's-Bench, excepting 
the few weeks he was out on bail; 
on that day, which was the laſt of 


See Appendix, No, I, 
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Eafter term, Ringley's name being 
called over amongſt the reſt of the 
priſoners, who were to remain in con- 
finement, Mr. Attorney- general de 
Gray got up, and moved for his en- 
largement in the following manner. 
He told the court, there was one ob- 
ſtinate man, whom he wiſhed might 
be diſcharged; Mr. Bingley, he ſaid, 
had ſuifered two years impriſonment, 
which he believed was longer than his 
lordſhip would have confined him, 
even if he had anſwered interrogato- 
ries, and been found guilty. The 
chief juſtice, no ways emulous of en- 
joying the reputation ariſing from ſuch 
diſcharge, ſurrendered Bingley wholly 
into the hands of the crown, who, by 
the attorney-general declared, it was 
not intended to proſecute him any 
farther. After a little pauſe, his lord- 
ſhip informed him, that if he moved 
nothing, nothing could be done, and 
conſequently the priſoner would ſtill 
remain in cuſtody — that the court 
never acted from itſelf, but upon 

| motion 


16 


motion from without. Upon which 
Mr. Attorney- general finding it was 
in vain to waſte more time about the 
manner of doing what was previouſly 
agreed to be done, moved the court, 
that Mr. Bingley might be diſcharged. 
Upon which his lordſhip ſaid, he did. 
not doubt but Mr. Attorney- general 
had good authority for what he did, 
therefore readily acquieſced, and or- 
dered the following rule for that pur- 
pole, 


Monday next, after the morrow of the 
+ , aſcenſion of our Lord, in the ninth 
your! of the reign of king George the 
third. 5 


ENGLAND. R. Attorney - 
The King 5 —— 
againſt preſent in court, in- 
ES. forming the court, 
William Bingley. ) that he does not in- 
tend further to proſecute the attach- 
ment 
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ment againſt the defendant. It is or- 
dered by the court, that the ſaid de- 
fendant be now diſcharged out of the 
cuſtody of the marſhal, as to the ſaid 
attachment, 


On the motion of Mr. Attorney-general. 


By THE COURT, 


This unexpected rule ſet Bingley 
once more at large, which was a moſt 
agreeable ſurprize to the poor devoted 
ſacrifice, as he was determined to die 
under the torture of miniſterial ven- 
geance, rather than pay obedience, or 
acknowledge the uſurped juriſdiction 
of the court. As this diſcharge was 
unapplied for on the part of Bing- 
ley, the real motive for ſuch a ſtep 
cannot with certainty be known ; but 
It is imagined, that as his caſe was 
alluded to in the petitions to the crown 
from the Cities of London and Briſtol, 
the 


(227 3 
the Borough of Southwark,. and other 
corporations, it might give ſome alarm 
to government, who was thoroughly 
ſenſible that ſuch impriſonment was 
arbitrary, oppreſſive, and unconſtitu- 
tional. | 


During this two years impriſon- 
ment, which he ſuffered in ſupporting 
the conſtitutional rights of his fellow- 
ſubjects, in oppoſition to arbitrary 
attempts, and Star-Chamber perſecu- 
tion, he became, through, the extraor- 
dinary expence attending it, and the 
negligence of ſervants, greatly reduced 
in his circumſtances; which, with the 
additional inhuman artifices of ſome 
mercileſs creditors, in July, 1771, he 
fell an helpleſs victim to a rapacious 
commiſſion of bankruptcy, which di- 
veſted him, and five in family, of 
even the common neceſſaries of life. 
However, the reflection of having done 
his duty, greatly alleviates his mis- 
fortunes. The conſciouſneſs of acting 


right, 
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right, gave him r and perſe- 
verance in the hour of peril. The 
threats and arguments of a chief juſ- 
tice, his great adverſary, were inef- 
fectual, as it was his right to be tried 
by his peers, he declared, that it was 
to their verdict alone he would yield 
obedience; he reſolved till death to 
abide by his firſt determination, form- 
ed with the matureſt deliberation, never 
to be his own accuſer, contrary to the 
expreſs law of the land, and the grand 
palladium of Engliſh liberty. One 
innovation admitted begets another. 
If Mr. Bingley had ſubmitted to the 
will of the court, it would have be- 
come a precedent for ſuch another 
odious proceſs, and ſo by degrees it 
would have been introduced as a mo- 
dern practice. The Pri of our laws 
protected Bingley, till he gained a con- 
ueſt over the grand enemy of our liber- 
ties. He glories in the conqueſt, though 
all but life is loſt on his part in oh- 
taining it. He flattered himſelf with 
the expectations of redreſs from par- 
liament, 
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hament, but his adverſary's power be- 
ing too predominant, the only ſatis- 
faction he can now expect is from the 
indulgent favour of the public, from 
which he aſks mo craTuiITY (havin 
already experienced the liberality of a 
ſociety of gentlemen*, in the time of 
his diſtreſs) but encouragement in his 
buſineſs: as he has been ruined in- 
ſupport of the preſs, it is but juſt that 
the preſs ſhould now ſupport him. - 
The public's countenance of his in- 
duſtry is all he aſks for. It is the 
heighth of his ambition to be 2ſ ful, 
and not burdenſome. 4 


The method propoſed for a re- eſta- 
bliſhment in his buſineſs, is-ſer forth 
in his advertiſement, annexed to the 
caſe, which, J hope, will meet with 
vniverſal encouragement, 


Before I conclude this narrative, 1 


cannot help expreſſing my moſt ſincere 
wiſhes, that his ſufferings and firmneſs 


The Conſtitutional Society. 
may 
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may hereafter be of ſervice to his 
countrymen, He conſiders himſelf 
as a member of a ſtate famous for its 
laws, renowned for its polity :—a ſtate 
where the legiſlative and executive pow- 
ers are, or were intended to be, ſo 
ſeparated and divided from each other, 
that it ſhould be impoſſible for the 
latter to MaKE, or the former to exe- 
cute, any laws whatever! where the 
Judiciary power is ſo circumſcribed, as 
to be only entruſted with the declara- 
tive part. Where it cannot frame any 
new law, or by preſcription, claim a 
power contrary to the expreſs and 
fundamental laws of the realm; for 
all pretended laws, contrary to Magna 
Charta, the great charter of our liber- 
ties and privileges as Engliſhmen, are, 
by that fundamental inſtitution, ren- 
dered ab origine, null and void. 


Our anceſtors have wiſely ſeparated 
the judiciary from every other power, 
and more particularly from the legiſſa- 
live; for were they veſted in the /ame 


perſon, 
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perſon, or the ſame body of people (as 
Monteſquieu well obſerves) the ſame 
monarch, or the ſame ſenate, might 
enact TYRANICAL LAWS, tO execute 
them in a TYRANICAL MANNER. 


To this caſe, J have added, by 
way of Appendix, two pieces, which 
have already appeared. The firſt 1s, 
A letter to lord Mansfield, by the cele- 
brated Junius, which treats of his lord- 
ſhip's principles and conduct in gene- 
ral, particularly of the caſe in queſ- 
tion. The ſecond is, An extract from 
the poſtſcript of a very ingenious pam- 
pblet, (publiſhed by Mr. John Miller) 
worthy the peruſal of every man, 
who would wiſh to know how far the 
liberties of his country extended, in- 
tituled, Another letter to Mr. Almon in 
matter of libel, From all which, the 
reader will be able to judge of the 
exceeding great hardſhips Mr. Bingley 
has ſuffered, by the iron hand of power 
and juſtice, 
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TO THE RIGHT HONOURABE LORD 


MANSFIELD. 


MY LORD, November 14, 1770. 


[ HE appearance of this let- 
ter will attract the curioſity of the public, and 


command even your lordſhip's attention. 1 
am conſiderably in your debt, and ſhall en- 
deavour, once 2 all, to balance the account. 
Accept of this addreſs, my lord, as a pro- 
logue, to more important ſcenes, in which 
you will probably be called upon to act or 
ſuſfer. 

You will not queſtion my veracity, when [ 
aſſure you that it has not been owing to 
any particular reſpe& for your perſon that [ 
have abſtained from you ſo long. Beſides the 
diſtreſs and danger with which the preſs is 
threatened, when your lordſhip 1s Rar and 
the party is to be judge, I confeſs I have been 


deterred by the difficulty of the taſk, - Our 
language has no term of reproach, the mind 
a has 
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has no idea of deteſtation, which has not al- 
ready been happily applied to you, and ex- 
hauſted. —Ample juſtice has been done by 
abler pens than mine to the ſeparate merits of 
your life and character. Let it be h humble 
office to collect the ſcattered ſweets, till their 
united virtue tortures the ſenſe. 

Permit me to begin with paying a juſt tri- 
bute to Scotch ſincerity, wherever I find it. 
I own I am not apt to confide inthe profeſſions 
of gentlemen of that country, and when they 
ſmile, I feel an involuntary emotion to 
guard myſelf againſt miſchief. With this ge- 
neral opinion of an ancient nation, I always 
thought it much to your lordſhip's honour, 
that, in your earlier days, you were but lit- 
tle infected with the prudence of your country. 
You had ſome original attachments, which 

ou took every pres opportunity to acknow- 
r The liberal ſpirit of youth prevailed 
over your native diſcretion. Your zeal in the 
cauſe of an unhappy prince was expreſſed with 
the ſincerity of wine, and ſome of the ſolem- 
nities of religion*. This I conceive, is the 
moſt amiable point of view, in which your 
character has appeared. Like an honeſt man, 

ou took that part in politics, which might 
hs been expected from your birth, educa- 


This man was always a rank Jacobite, Lord 
Ravenſworth produced the moſt ſatisfactory evi- 
dence of his having frequently drank the Pretender's 
health upon his Knees, 
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tion, country and connexions. There was 
ſomething generous in your attachment to the 
baniſhed houſe of Stuart. We lament the 
miſtakes of a good man, and do not begin to 
deteſt him until he affe&ts to renounce his prin- 
ciples. Why did you not adhere to that 
loyalty you once profeſſed ? Why did you not 
follow the — of your worthy brother“? 
With him, you might have ſhared in the honour 
of the Pretender's confidence with him, you 
might have preſerved the integrity of your cha- 
racter, and England, I think, * have ſpared 

ou without regret. Vour friends will ſay, per- 

aps, that altho* you deſerted the fortune of 
your liege Lord, you have adhered firmly to 
the principles which drove his father from the 
throne ;—that without openly ſupporting the 
perſon, you have done eſſential ſervice to the 
cauſe, and conſoled yourſelf for the loſs of a 
ſavourite family by reviving and eſtabliſhing 
the ryaxims of their government. This is the 
way, in which a Scotchman's underſtanding 
corrects the error of his heart. —My lord, I ac- 
knowledge the truth of the defence, and can 
trace it through all your conduct. | ſee through 
your whole life, one uniform plan to enlarge 
the power of the crown, at the expence of the 
liberty of the ſubject. To this object, your 
thoughts, words and actions have been con- 


Confidential ſecretary to the late Pretender. 
This circumſtance confirmed the friendſhip between 
the two brothers. 


a 2 a ſtantly 
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ſtantly directed. In contempt or ignorance of 
the common law of England, you have made it 
your ſtudy to introduce into the court, where 
you preſide, maxims of juriſprudence unknown 
to Engliſhmen. The Roman code, the law of 
nations, and the opinion of foreign civilians, 
are your perpetual theme ; — but whoever 
heard you mention Magna Charta or the Bill 
of Rights with approbation or reſpect ? By 
ſuch treacherous arts, the noble ſimplicity and 
free ſpirit of our Saxon laws were firft cor- 
rupted. The Norman conqueſt was not com- 
pirat, until Norman lawyers had introduced 
their laws, and reduced ſlavery to a ſyſlem.— 
his one leading principle directs your inter- 
pretation of the laws, and accounts for your 
treatment of juries. It is not in political 
queſtions only (for there the courtier might 
be forgiven) but let the cauſe be what it may, 
your underſtanding is equally on the rack, 
either to contract the power of the jury, or to 
miſlead their judgment. For the truth of thi; 
aſlertion, I appeal to the doctrine you deli- 
vered in Lord Groſvenor's cauſe, An action 
tor criminal converſation being brought by a 
peer againſt a prince of the blood, you were 
daring enough to tell the jury that, in fixing 
the damages, they were to pay no regard to the 
quality or fortune of the parties ;—that it was 
a trial between A, and B —that they were to 
conſider the offence in a moral light only, and 
give no greater damages to a peer of the 
realm, than to the meaneſt mechanic. I ſhall 
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not attempt to refute a doctrine, which, if it 
was meant for law, carries falſhood and abſur- 
dity upon the face of it; but, if it was meant 
for a declaration of your political creed, 1s 
clear and conſiſtent, Under an arbitrary go- 
vernment, all ranks and diſtinctions are con- 
founded. The honour of a nobleman is no 
more conſidered than the reputation of a pea- 
ſant, for, with different liveries, they are 
equally ſlaves, 

Even in matters of private property, we ſee 
the ſame byaſs and inclination to depart fron 
the deciſions of your predeceſſors, which you 
certainly ought to receive as evidence of the 
common law. Infcad of thoſe certain, poſi - 
tive rules, by which the judgment of a court 
of law ſhould invariably be determined, you 
have fondly introduced your own unſettled 
notions of equity and ſubſtantial juſtice. De- 
ciſions given upon ſuch principles do not alarm 
the pubiic ſo much as they ought, becauſe the 
conſequence and tendency of each particular 
inſtance, 1s not obſerved or regarded. In the 
mean time the practice gains ground; the 
court of King's Bench becomes a court of 
equity, and the judge, inſtead of conſulting 
ſtrickly the law of the land, refers only to the 
wiſdom of the court, and the purity of his 
own conſcience, he name of Mr. Juſtice 
Yates, will naturally revive in your mind 
ſome of thoſe emotions of fear and detellation, 
with which you always beheld him. 'That 
great lawyer, that honeſt man, ſaw your whole 
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conduct in the light that Ido. After years of 
ineffectual reſiſtance to the pernicious principles 
introduced by your Lordſhip, and uniformly 
ſupported by your humble friends upon the 
bench, he determined, to quit a court, whoſe 
proceedings and deciſions he could neither 
aſſent to with honour, nor oppoſe with ſucceſs. 
* The injuſtice done to an individual is 
ſometimes of ſervice to the public. Facts 
are apt to alarm us more than the moſt dan- 
gerous principles. 'The ſufferings and firm- 
neſs of a Printer have rouſed the public atten- 
tion. You knew and felt that your condu& 
would not bear a parliamentary inquiry, and 
2 boped to eſcape it by the meaneſt, the 
aſeſt ſacrifice of dignity and conſiſtency, that 
ever was made by a great magiſtrate. Where 
was your firmneſs, where was that vindictive 
ſpirit, of which we have ſeen ſo many examples, 
when a man, ſo inconfiderable as Bingley, 
could force you to confeſs, in the face of this 
country, that, for two years together, you had 
illegally deprived an Engliſh ſubje& of his 
liberty, and that he triumphed over you at 
laſt? Yet I own, my lord, that your's is not an 
uncommon character. Women, and men like 
women, are timid, vindictive, and irrefolute. 


The 1 of an obſcure individual gave 
birth to the famous Habeas Corpus Act of 31 Car. 2. 
which is frequently conſidered as another Magna 
Charta of the kingdom. 


Blackflone, 3. 135. 
Their 
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Their paſſions counteract each other, and make 
the ſame creature, at one moment hateſul, at 
another contemptible. I fancy, my lord, ſome 
time ewill elapſe before you venture to commit an- 

other Engliſhman for refuſing to anſwer interre- 
gatories. 

The doctrine you have eee, delivered, 
in Caſes of libel, is another powerful evidence 
of a ſettled plan to contract the legal power of 
juries, and to draw queſtions, inſeparable from 
fact, within the arbitrium of the court. Here, 
my lord, you have fortune of your ſide. 
When you invade the province of the jury, in 
matter of libel, you, in effect, attack the li- 
berty of the — and with a ſingle ſtroke, 
wound two of your greateſt enemies.—In ſome 
inſtances you have ſucceeded, becauſe jurymen 
are too eden ignorant of their own rights, and 
too apt to be awed by the authority of a chief 
juſtice, In other criminal proſecutions, the 
malice of the deſign is confeſſedly as much the 
ſubject of conſideration to a jrry, as the cer- 
tainty of the fat, If a different doQrine pre- 
vails in the caſe of libels, why ſhould it not ex- 
tend to ali criminal caſes ?—Why not to capi- 
tal offences? I ſee no reaſon (and I dare ſay 
you will agree with me that there is no good 
one) why the life of the ſubjeQ ſhould be better 
protected againſt you, than his liberty or pro- 
perty. Why ſhould you enjoy the full power 
of pillory, fine, and impriſonment, and not be 
indulged with hanging or tranſportation ? 
With your lordſbip's fertile genius and mer. 
ciful diſpoſition, 1 can conceive ſuch an _ 

ciſe 
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ciſe of the power you have, as could hardly be 
aggravated by that which you have not. 

But, my lord, ſince you have laboured, (and 
not unſucceſsfully) to deſtroy the ſubſtance of 
the trial, why ſhould you ſuffer the form of the 
verdict to remain? Why force twelve honeſt 
men, in palpable violation of their oaths, to 
pronounce their fellow-ſubje&t a guilty man, 
when, almoſt at the ſame moment, you forbid 
their enquiring into the only .circumitance, 
which in the eye of law and reaſon, conſtitutes 
guilt—the malignity or innocence of his in- 
tentions ?—But I underſtand your lordſhip, — 
If you could ſuceced in making the trial by 
jury uſeleſs and ridiculous, you might then 
with greater ſafety introduce a bill into parlia- 
ment for enlarging the juriſdiction of the 
court, and extending your favourite trial by 
interrogatories to every queſtion, in which the 
li/e or liberiy of an Engliſhman is concerned“. 


* The philoſophical poet doth notably deſcribe 
the damnable and damned proceedings of the judo 
vi Hell, 4 


% Gnoſſius hæc Rhadamanthus habet duriſſima 
«© regna, 
e Caſtigatque, auditque dolos, ſubigitque fateri "* 


Firſt he punitheth, and then he heareth : and laſtly 
compelleth to confeſs, and makes and mars laws it 
his pleaſure; like as the Centurion, in the holy 
hiſtory did to St. Paul, for the text ſaith, © Centurio 
„ apprehendi Paulum juſſit, & ſe catenis eligari, et 
tunc ix TERROGGA RAT, quis fuiſſet, & quid ſeciſſet;“ 


Lut good Judges and juſtices abhor theſe courtes.“ 


Coke, 2 I. 55. 1 
| our 
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Your charge to the jury, in the proſecution 
againſt Almon and Woodfall, contradicts the 
higheſt legal authorities, as well as the plaineſt 
dictates of reaſon, In Miller's cauſe, and ſtill 
more expreſsly in that of Baldwin, you have 
proceeded a ſtep farther, and groſsly contra- 
dicted yourſelf, —You may know perhaps, 
though I do not mean to inſult you by an 
appeal to your experience, that the language 
of truth is uniform and conſiſtent. To de- 
part from it ſafely, requires memory and diſ- 
cretion, In the two laſt trials, your charge to 
the jury began, as uſual, with aſſuring them 
tnat they had nothing to do with the law, — 
that they were to find the bare fact, and not 
concern themſelves about the legal inferences 
drawn from it, or the degree of the defendant's 
guilt. —Thus far you were conſiſtent with your 
tormer practice. But how will you account 
for the concluſion ? You told the jury that, 
it, after all, they would take upon them- 
«« ſelves to determine the law, they might do it, 
but they mult be very ſure that they deter- 
*« mined according to law, for it touched their 
„ cunſciences, and they acted at their peril.” 
—If 1 underſtand your firſt propoſition, you 
meant to affirm, that the jury are not compe- 
teut judges of the law in the criminal caſe of 
a libel—that it did not fall within their juriſ- 
dition ! and that, with reſpect to them, the 
malice or innocence of the defendants inten- 
tions would be a queſtion corum non judice.— 
But the ſecond propoſition clears away your 

b own 
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own difficulties, and reſtores the jury to all 
their judicial capacities. * You make the 
competence of the court to depend upon the 
legality of the deciſion. In the firſt inſtance 
you deny the power abſolutely. In the ſecond 
you admit the power, provided it be legally 
exerciſed. Now, my lord, without pretend- 
ing to reconcile the diſtinctions of Weſtmin- 
ſter-hall with the ſimple information of com- 
mon ſenſe; or the integrity of fair argument, 
J ſhall be underſtood by your lordſhip, when 
J aſſert that, if a jury or any other court of ju- 
dicature (for jurors are judges) have no right 
to entertain a cauſe, or queſtion of law, it ſig- 
nifies nothing whether their deciſion be or 4 
not according to law. Their deciſions is in 
itſelf a mere nullity : the parties are not bound 
to ſubmit to it ; and, if the jury run any riſque 
of puniſhment, it is not for pronouncing a 
a corrupt or illegal verdict, but for the ille- 
ality of meddling with a point, on which they 

nave no legal authority to decide t. 
I 


* Direaly the reverſe of the doctrine he con- 
ſtantly maintained in the houſe of lords and elie- 
where, upon the deciſion of the Middleſex election. 
He invariably aſſerted that the deciſion muſt be 
legal, becauſe the court was competent ; and never 
could be prevailed on to enter farther into tke 
queſtion. 

+ Theſe iniquitous proſecutions coſt the beſt of 
princes ſix thouſand pounds, and ended in a total 


defeat and diſgrace of the proſecutors. In the 


courſe 
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I cannot quit this ſubject without remind- 
ing your lordſhip of the name of Mr. Benſon. 
Without offering any legal objection, you or- 
dered the ſpecial juryman to be ſer alice in a 
cauſe, where the King was proſecutor. The 
novelty of the fact required explanation. Will 
you condeſcend to tell the world by what law 
or cuſtom you were authoriſed to make a pe- 
remptory challenge of a juryman ? The parties 
indeed have this power, and perhaps your lord- 
| ſhip, having accuſtomed yourſelf to unite the 
characters of judge and party, may claim it in 
virtue of the new capacity you have aſſumed, 
and profit by your own wrong. The time, 
within which you might have been puniſhed 
for this daring attempt to pack a jury, is, I fear, 
elapſed ; but no length of time ſhall erace the 
record of it. 

The miſchiefs you have done in this country 
are not confined to your interpretation of the 
laws, You are a miniſter, my lord, and, as 
ſuch, have long been conſulted. Let us can- 
didly examine what uſe you have made of 
your miniſterial influence. I will not deſcend 
to little matters, but come at once to thoſe 
important points, on which your reſolution 
was waited for, on which the expectation of 


courſe of one of them Judge Aſton had the unf. 
raliclled impudence to tell Mr. Morris (a gentle. 
man of unqueſtionable honour and integrity, and 
who was then giving his evidence on oath* that bs 


ee pay very little regard to any affidavit be ſhould 
mares 
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your opinion kept a great part of the nation in 
ſuſpence.— A conſtitutional queſtion ariſes upon 
a declaration of the law of parliament, by 
which the freedom of election, and the birth- 
right of the ſubject were ſuppoſed to have been 
invaded.— The King's ſervants are accuſed of 
violating the conſtitution, —The nation is in 
a ferment, —The ableſt men of all parties en- 
gage in the queſtion, and exert their utmoſt 
abilities in the diſcuſſion of it. What part 
has the honeſt Lord Mansfield acted? As an 
eminent judge of the law, his opinion would 
have been reſpected.— As a peer, he had a right 
to demand an audience of his Sovereign, and 
inform him that his miniſters were purſuing 
unconſtitutional meaſures. Upon other occa- 
ſions, my lord, you have no difficulty in find- 
ing your way into the cloſet. 'The pretended 
neutrality of belonging to no party, will not 
ſave your reputation. In queſtions merely po- 
litical, an honeſt man may ſtand neuter, But the 
laws and conſtitution are the general property 
of the ſubject; not to defend is to relinquiſh ; 
—and who is there ſo ſenſeleſs as to renounce 
his ſhare in a common benefit, unleſs he hopes 
to profit by a new diviſion of the ſpoil. As a 
lord of parliament, you were repeatedly called 
upon to condemn or defend the new law de- 
clared by the houſe of commons, You affected 
t have ſcruples, and every expedient was at- 
tempted to remove them. —The queſtion was 
propoſed and urged to you in a thouſand dif- 
ferent ſhapes, —Your prudence ſtill ſopplied 
you with evaſion ;—your reſolution was invin- 

cible, 
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cible, For my own part, I am not anxious to 
penetrate this ſecret. I care not to whoſe wiſ- 
dom it is intrufted, nor how ſoon you carry it 
with you to your grave“. You have betrayed 
your opinion by the very care you have taken to 
conceal it. It is not from Lord Mansfield that 
we expect any reſerve in declaring his real 
ſentiments in favour of government, or in op- 
poſition to the people; nor is it difficult to ac- 
count for the motions of a timid, diſhoneſt 
heart, which neither has virtue enough to ac- 
knowledge truth, nor courage to contradict it. 
Vet you continue to ſupport an adminittra- 
tion which you know is univerſally odious, and 
which, on ſome occaſions, you yourſelf ſpeak 
of with contempt. You would feign be thought 
to take no ſhare in government, while, 1n re- 
ality, you are the main ſpring of the machine. 
—Here too we trace the /;ztle, prudential policy 
of a Scotchman,—Inſtead of acting that open, 
generous part, which becomes your rank 


and ſtation, you meanly ſkulk into the cloſet 


and give your Sovereign ſuch advice, as you 
have not ſpirit to avow or defend. You ſe— 
cretly engroſs the poæ er, while you decline the 
title of miniſter ; and though you dare not be 
Chancellor, you know how to ſecure the emo- 


* He ſnd in the houſe of lords, that he believed 
he ſhould carry his opinion with him to the grave. 
It was afterwards reported that he had intruſted it, 
in ſpecial confidence, to the ingenious Duke of 
Cumberland. 
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luments of the office. Are the ſeals to be for- 
ever in commiſſion, that you may enjoy five 
thouſand pounds a year ?—l beg pardon, my 
lord ;—your fears have interpoſed at Jaſt, and 
forced you to reſign.— The odium of continu- 
ing ſpeaker of the houſe of lords, upon fuch 
terms, was too formidable to be reſiſted. 
What a multitude of bad paſſions are forced 
to ſubmit to a conſtitutional infirmity ! But 
though you have relinquiſhed the ſalary, you 
ſill aſſume the rights of a miniſter, —Your 
conduct, it ſeems, muſt be defended in parlia- 
ment. — For what other purpoſe is your 
wretched friend, that miſerable ſerjeant, potted 
to the houſe of commons ? Is it in the abilities 
of Mr. Leigh to defend the great Lord Mans- 
field ?—Or is he only the punch of the puppet- 
ſhew, to ſpeak as he is prompted, by the 
CHIEF JUGGLER behind the curtain * ? 

In public affairs, my lord, cunning, let it 
be ever ſo well wrought, will not conduct a 
man honourably through life. Like bad mo- 
ney, it may be current for a time, but it will 

ſoon be cried down. It cannot confift with a 
liberal ſpirit, though it be ſometimes united 
with extraordinary qualifcations. When 1 
acknowledge your abilitics, you may believe 
I am fincere. I feel for human nature, when 
I ſee a man, fo gifted as you are, deſcend to 


This paragraph gagged poor Leigb. I really 
am concerned for the man, and wiſh it were poſſible 
to open his mouth lie is a very pretty orator. . 
ſuc 
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ſuch vile practiſe.— Vet do not ſuffer your vani- 
ty to conſole you too ſoon. Believe me, my 
good lord, your are not admired in the ſame 
degree, in which you are deteſted. It is only 
the partiality of your friends, that balances the 
defects of your heart with the ſuperiority of your 
underſtanding. No learned man, even among 
your own tribe, thinks you qualified to preſide 
in a court of common law. Yet. it is confeſſed 
that under Ju/tinian, you might have made an 
incomparable Prætor.— It is remarkable enough, 


but 1 hope not ominous, that the laws you un- 


derſtand beſt, and the judges you affect to ad- 
mire moſt, flouriſhed in the decline of a great 
empire, and are ſuppoſed to have contributed 
to its fall. 

Here, my lord, it may be proper for us to 
pauſe together.— It is not for my own fake 
that I wiſh you to conſider the delicacy of your 
ſituation. Beware how you indulge the firſt 
emotions of your reſentment. This paper is 
delivered to the world, and cannot be recalled. 
The perſecution of an innocent printer cannot 
alter facts, nor refute arguments.—Do not fur- 
niſh me with further materials againſt yourſelf. 
—An honeſt man like the true religion, ap- 
peals to the underſtanding, or modeſtly confides 
in the internal evidence of his conſcience, The 
impoſlor employs force inſtead of argument, 
impoſes ſilence where he cannot convince, and 
propagates his character by the ſword. 

* JUNIUS. 
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Extract from the Poſtcript of another 
letter to Mr. Almon in matter of Libel. 


ERMIT me to add a word touching 

commitments and attachments for a con- 
tempt of court; the late caſe of Bingley having 
raiſed the curioſity of many people and excited 
their ſurpriſe. 

There are many circumſtances attending this 
ſummary proceeding, which | cannot ſquare 
with the maxims of law or natural juſtice. 
And yet the late caſe of Bingley is ſingular in 
nothing but its termination. 

I take it that any diſobedience or oppoſition 
to, or miſuſer of, the proceſs or orders of a 
court of Jaw is puniſhable by immediate com- 
mitment, becauſe no court can either main- 
tain or execute the truſt repoſed in it by the 
conſtitution, without ſome penal compulſion on 
the party ſo offending. An attachment ought 
to go directly. Ihe juſtice of the kingdom would 
otherwiſe ſtand ſtill. Every perſon 1s intereſted 
in there being ſuch a vindictive power, It 
flows of neceflity from the nature of a court of 
zaſtice, and 1s eſſential to it, as it could not do 
its duty without, This power or prerogative 

is 
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is therefore a neceſſary incident to it at com- 
mon law; and there is no ſtatute or poſitive 
law, nor any requiſite, to warrant it. Where- 
fore if any party to a cauſe, officer of the law, 
or other perſon, obſtruct the execution of pro- 
ceſs, or the proceedings of the court, or hinder 
others from conforming thereto, do otherwiſe 
than is enjoined or commanded by their pre- 
cept, or forbear to do what their proceſs, rule, 
order, judgment or decree require, he ought 
to be forthwith attached. And for this reaſon 
the old law, as cited by Broke from the year 
books, ſays, * contempt ſhall be anſwered 

„in proper perſon, and not by attorney.” 
However, Lord Chief B. Gilbert (or Bacon 
the abridger) not attending to this neceſſity for 
ſuch power, and finding that libels were called 
now a days contempte, ſeems to be at a lols 
how to reconcile immediate attachment wzth 
the principles of the conſtitution, and with the 
Grand Charter, which ſays, Nullus liber homo im- 
priſanetur, nifs per legale judicium parium ſua- 
rum, vel per legem terre, and therefore ſuppo- 
ſes long practice alone ſecures its footing in the 
law. He has been miſled by aſſociating the 
lawful attachment for actual, with the uulaw- 
ful for conſtructive coatempt. The former js 
abſolutely neceſſary for the maintenance of 
public polity, and therefore legal ; the other 
15 unneceſſary, warranted by no poſitive law, 
and therefore illegal. The latter is indeed a 
dominion fo extraordinary, fo alien from the 
conſtitution of this country, and ſo privatory of 
the ſubjeA's right to a trial by jury for eve * 
0 | mi 
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miſdemeanour, that it claſhes with the whole 
ſyſtem of our law. Without an immediate power 
of coertion, where proceſs 1s reſiſted, the courts 
could not go on. But in all other caſes no pu- 
niſhment can be inflicted but through the me- 
dium of a jury. With reſpe& to courts mar- 
tial, &c. they derive their exiſtence from ſta- 
tute, as well as the ſtanding forces which they 
controul, There is indeed in F:itzherbert's Na- 
tura Brevium no mention of any attachment 
but for the furtherance of juſtice and the re- 
ſtraint of injuſtice, which could not be if the 
uſe of it now contended for were either com- 
mon or legal. However as oppoſition to proceſs 
implics contempt, and a deſpiſing of the autho- 
rity and dignity of the court from whence it 
iſſues, this may have given xiſe to a notion that 
every thing which betokens any ſlight or diſap- 
probation even of the ways of reaſoning or de- 
meanor of any judge, is likewiſe a contempt of 
the court within the meaning of the law by that 
term, and will enable them to attach a party 
guilty thereof, although ſuch ſlight or Gap. 
probation of their ſentiments or conduct be 
expreſſed merely in diſcourſe, or in ſome pub- 
lication of the preſs, and does not actually in- 
terrupt or diſturb their judicial proceedings. 
But this I apprehend, 1s a groſs miſtake, and 
an abuſe of the power of attachment, which 
is permitted to them from nothing but abſolute 
neceſſity. Upon that ſcore alone this penal 
authority begun, has been practiſed, and can 

be eſtabliſhed as part of the law of the land. 


For, it ſhall not lie in any one's power to 
« defeat 
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« defeat the rules of a court of juſtice, or to 
« render them jneffectual; nevertheleſs the 


* contempt mult be certain, and not doubtful ; 


for elſe a party may perchance be wrongfully 
„ committed, which the court will be cautious 
«© not to do.” In three words, a contempt of 
the court means ſome efficient contempt of the 
law, that is, a withſtanding of its proceſs, and 
not an idle contempt of the perſons, underſtand- 
ings, or demeanor of his temporary officers, 
expreſſed out of court and merely in words, 
whether written or unwritten. 1 is the de- 
feating of the proceedings of the national 
courts, by an aſſault upon the judges, parties, 
or juries, or by raiſing ſuch a diſturbance as to 
prevent juſtice being fairly and ſoberly done ; 
or elſe the defeat by ſome means or other of 
their proceſs. And it is nothing elſe. 

The ſuppoſing of a man to be ameſnable b 
attachment for any conſtructive contempt whic 
does not impede legal proceedings, 1s as fo- 
reign to the idea of this conſtitution, as the 
ſuppoſal that a man can be bound to ſurety of 
the peace for any thing (before judgment) but 
actual violence; that is, for any conſtructive 
breach of the peace. They both proceed upon 
the ſame principle; the abſolute neceſſity of 
ſomething being done immediately; the one 
for the prevention of interruption to national 
juſtice, the other for the preſervation of the 
lives and properties of individuals. The great 
prevailing luminary of the law, in his preſent 
penelion, ever looking at the principles of 

C 2 things, 
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things, will not (I truſt) diſeſteem this way of 
reaſoning. Indeed, I ſhould gueſs he would 
treat the notion of conſidering any penman, 
printer, or bookſeller (under the arbitrary de- 
nomination of a libeller,) as an actual breaker 
of the peace, or as an actual contemner of the 
court, as a deluſion, wox er preterea nibil; and 
would tell the perſon who ſhould argue to that 
end, and defire an attachment, that there was 
no force, or violence in either, but what was 
the work of fancy, a mere /u/us of the imagi- 
nation. It is indeed only by conſtruction, and 
as having an evil tendency, that the one is 
filed a breach of the peace, and the other a 
contempt of the court, in the track of legal diſ- 
courſe. The man who writes abuſively, in- 
tends, perhaps (though I believe rarely) to 
create ſome public diſturbance ; and he who 
traduces, reflects upon, or calls in queſtion the 
juſtneſs of any judgment, may be ſuppoſed to 
aim at diminiſhing the authority of the 
court, or of the perſons of its judges ; but not 
being immediate outrages, or the uſe of force, 
either to ſubdue any individual, or to withſtand 
the execution- of any law, they do not require 
inftunt ſuppreſſion, and may well wait for a 
trial by jury, whoſe buſineſs it will be to con- 
ſider both the tendency and intent of the ar- 
rainged words or writings, and to pronounce 
Whether the ſame be adviſed, malicious, and 


contrary to the pence of our lord the king, and 


the pood order of his realm; or no more than 


pertinent and juſt remarks on the errors and 
male- 
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malefeazance of his political miniſters or law- 
magiſtrates. In general they are the products 
of hackney writers for the ſake of a livelihood. 

There cannot be a juſter definition of a con- 
tem/t than my lord Coke's, which ſays, © this 
„ word is uſed for a kind of miſdemeſnor, by 
% doing what one is forbidden; or not _—_ 
„% what one is commanded.” And by ol 
judge Croke's Elizabeth, it appears that, one 
* may be impriſoned for a contempt done in 
„% court, but not for contempt done out of 
„court, or a private abuſe.” 

much doubt whether this proceeding by 
attachment for a conſtructive contempt of the 
court be very antient ; I mean for writing or 
ſpeaking degradingly, irreverently or contu- 
maciouſly of their perſons, or their judicature. 
My lord Faughan, in Buſpell's caſe, takes notice 
of two or three caſes; but I think one may ga- 
ther from what his lordſhip ſays, that he muſt 
have adopted our notion, or he would other- 
wife ſcarcely have approved what was done 
thercin, 

One A/twick, brought by Hahear Corpus 
to the King's-Bench, was returned to be 
„ committed per mandatum Nicolai Bacon, 
* militis, domini cuſtodis magni figilli Anglir, 
« wirtute cujuſdam contemptus in curia cancellarii 
«« fadti, and was preſently bailed, the return 
« being too general.” 

„One Ap/iey, priſoner in the Fleet, being 
% brought up on Habeas Corpus, was returned 
to be committed per confiderationem curiæ can- 

cellar, 
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6 cellar, pro contemptu eidem curiæ illato, and 
« upon this return ſet at liberty.“ 

Lord Vaughan ſays, ** in both theſe caſes no 
„inquiry was made, or conſideration had, 
«© whether the contempts were to the lau 
« court, or equitable court of chancery, either was 
« alike to the judges; leſt any man ſhould. 
* think a difference might ariſe from thence.” 

The reaſon of diſcharging the priſoners 
« upon thoſe returns was the generality of them 
«© being for contempts to the court, but no par- 
«* ticular of the contempt expreſt, whereby 
„the King's Bench could judge, whether it 
«« were a cauſe for contempt or not.” 

„And was it not ſuppoſable, and much to 
be credited that the Lord Keeper and court of 
*© Chancery did well underitand what was a con- 
«« tempt deſerving commitment, and therefore 
needed not to be revealed upon the return?“ 

The ſame Chief Juſtice, in the ſame report, 
mentions likewiſe the following caſe, which 
very ſtrongly confirms what we have ventured 
to advance. | 

„ George Milton, impriſoned for contempt, 
«© ſcandalous words of the court, and convicted 
of drunkenneſs ; the cauſes were reſolved to be 
«« inſufficient, and therefore dimittitur à priſond, 
„and the goaler diſcharged of him; but he 
gave bail to attend the * of the court.“ 

My doctrine is ſtill corroborated by the caſe 
of ** William Allen, who was brought up from 
* the Fleet on a Habeas Corpus, and the warden 
«« returned, that he was committed per T. do- 
6 minum Elleſmere dominum cancellarium pro 
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« contemptu in non performarione ge de- 


« creti in eddem curia fatti, 3 Feb. anno 11 
« regis, nunc in cauſa adtunc ibidem dependente 
« inter. E. Wood, querentem & diftum Allen 
« def. And on this return the court refuſed 
« to deliver him.” 

Theſe caſes happened in the * of queen 
Elixabeth, and James the Iſt, and are to be 
met with (excepting Milton's) in ſerjeant 
Moore's Reports*, where are ſeveral inſtances 
of perſons delivered by the K. B. who had been 
committed for contempts of decrees, and orders 
of the =_ council and court of requeſts. 
From whence may be collected how ſtrict the 
K. B. then was in requiring a ſpecification of 
the contempts, for which the commitment had 
been, that they might judge thereof. 

There are ſome ſtrange inſtances of commit- 
ment by the Court of Chancery, in the caſe of 
marrying infants, which perhaps would not be 
deemed a ſufficient cauſe by the courts of law, 
if returned on a Habeas Corpus. There is one in 
the caſe + of a girl married without conſent of 
her guardian, although ſuch guardian was not 
appointed by the court. 


The Chancery exerciſes this power, not on 


bill only, but on petition, as being the delegate 
of the king, who, as pater patriæ, is ſaid to have 
the care of all infants lodged in him; and, in 
committing the offender, they imitate the courts 
of law, which under old writ of raviſhment of 


Moore 839, 840 + 2 Wms. 172. 
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ward, took cognizance of this offenee, and 
inilicted commitment as a part of the puniſh- 
ment, that is, they pronounced a ſentence of 
impriſonment. And treſpaſs or raviſnment of 
ward is the proper legal ſuit for the purpoſe, 
and is the mode of obtaining remedy, pre- 
ſcribed by the ſtatute of the 12th of Charles the 
II. which was drawn by Lord Chief {uſtice Hali. 
However when a fimilar application was made 


to Lord Chancellor King, he ſaid © the infant 


girl never having been under the care of the 
„ cour?, nor committed by the court to the 
„ cuſtody of the defendant, I do not think 
« this an immediate contempt of the court; 
„ but then it is a very ill thiog in the-guar- 
*« dian to marry this child to his own ſon, and 
«« puniſhable by information; and I will have 
*« this guardian bound over with ſureties, to 
appear and anſwer to an information to be 
© exhibited bythe attorney general againſt him; 
and let the child be delivered over by this 
„ kaaviſh guardian this afternoon, or etherawi/e 
to ſtand committed“. A very ſenſible order, 
as it ſeems to me, and conſonant to the law. 
But all theſe caſes go upon the prineiple of 
that contempt, which 1s a real reſiſtance to the 
orders of the court, in actually taking away 
the infant, who 1s either ſpecially its ward, or 
otherwiſe is regarded as ſuch by the police of 
the realm. his abduction, or ſeduction, 
therefore is an actual violence done to the 
general law of the kingdom, which the king 


Wms. 562, 
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{by his Chancellor) as father, guardian, and 
confervator of all infants, is compelled. to put 
an immediate ſtap to. | 

3 cate®, the * 2 
celled hament, and pronounced to 
illegal; and yer he certainly had printed and 
publiſhed in defiance of an order of the court 
of Star-Chamber. My 7 . Juſtice — 
in the Varex again id chat wor 
1 —— — nx of a magiſtrate ia 
4% coort, is à contempt for which he may be 
* fined.” Whether he means by the ſummary 
method of attachment is not clear, but, if he 
does, his meaning mult be, provided the words 
were ſpoken of him, in his preſenee, whiltt 
ſitting in judgment, ſo as to be an adual in- 
terruption to the proceedings of the court. 

I queſtion whether the practice of attaching 
for contempts out of court by writing, or o- 
therwiſe, can boalt many precedonts; but whe- 
ther it can or not, it appears to me to be con- 
trary to the ſpirit and genius of our legal frame. 
No inſtance occurs to myſelf prior to that of 
Wyatt+, the bookſeller, for publiſhing a Labin 
libel. He ſaid he did not underftand Latin, 
and named his author Dr. Middleton, Where- 
upon an attachment was moved againſt the 
Doctor, for writing a libel on 2 a doaciar 
of divinity in the Univerſity of Cambridge; in 
« Latiz preface to à boak about the library of 
the Univerſity ; dedicated to Dr. Szafe, then 


| ® See Ruſhworth, + 8 Mod. 123. 
d Vice= 
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Vice-Chancellor, Middleton came into court 
voluntarily, and confeſſed he was the author, 
which being recorded, he was fined gol. and 
ordered to find ſureties for his behaviour. 
This I have read, but without knowing to this 
moment upon what legal bottom ſuch a caſe 
can be ſupported, and yet I ſtate it from the 
report of a judge of the court, at the time “; 
and conceive that the ſaid publication contain- 
ed likewiſe a libel upon the court of King's- 
Bench, although Lord Forteſcue has omitted to 
ſtate that material circumſtance. 

If this be the firſt caſe, the practice is not 
immemorial, and little in my humble opinion 
can be ſaid for it. 

There is no poſitive law for attachment pre- 
tended: Itis grounded on nothing but the right 
inherent in all courts, to puniſh for a contempt 
of their authority, by immediate commitment. 
And the very reafon of the thing ſhews, that 
this contempt muſt be a reſiſtance, in fact, of 
its authoritative mandates, fo as to prevent its 
doing juſtice through the kingdom. 

As the life of a man, or his property, may 
be deſtroyed by an actual breach of the peace, 
ſo the being of a court of juſtice ceaſes the mo- 
ment that its authority is baffled ; and there- 
fore, in both caſes, force muſt be immediately 
had recourſe to in order to ſuppreſs counter- 
force, The vitals of a court, an individual, 


* Forteſcue's Reports, 210. 
and 
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and property, if in imminent danger, muſt be 


inſtantly ſecured manu forti. 
̃hbe vulgar ſenſe of the word contempt, has 
created the confuſion, All contumacy of, or 
contumely upon the perſon, expreſſions and 
ſentiments of a judicial officer and magiſtrate, 
by word of mouth or writing, is in common 
parlance a contempt ; but it is no actual with- 
ſtanding or defeating of the proceeding of 
courts of juſtice, to which the name in a legal 
ſenſe is applied, and for which alone an at- 
tachment ſhould go. Nevertheleſs, every un- 
due diſparagement with tongue or pen of the 
public tribunals, or the men that fill them, I 
wiſh to have puniſhed. It is, if any thing be, 
the proper object of the information ex officto. 
In God's name, let the treatment of any judge, 
or of any judgment, with cauſeleſs banter, ſa- 
tire, ſcorn, reproach, or ignominy, and the 
libelling or calling of either needleſsly in queſ- 
tion, be ſcourged with this bitter rod of cri- 
minal vengeance. But the ſuppoſed offender, 
ſhould not, nay cannot, be deprived of, or 
puniſhed without, his trial by jury. The de- 
tenſion of a libeller in priſon, indefinitely, 
under the colour of contempt, without having 
paſſed ſentence of impriſonment, is, I conceive, 
illegal. His offence, if proved to the ſatisfac- 
tion of the jury, upon indictment, information 
or action, deſerves to be highly puniſhed. 
But, as 1t does not ſtop the precedure of the 
juſtice of the kingdom, it is not like an aſſault 
upon the court during a trial, the cepulſion, 
d 2 eluſion 
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eluſion or deſtruction of proceſs, a fraudulent 
uſe of, or the prevention of obedience in others 
to it. And, therefore, no reaſon rx weco/ftate 
rei, can be given for a departure from the con- 
Kitutianal mode of purſuing ſuch, more than 
other affronts, unleſs it may be by appropriat- 
ing the information ex officro to this ſpecial 


purpoſe, becauſe judpes conduct ought to be 


more 1rreproachable than that of other men. 
If the libelling of them be more pernicious, let 
the puniſhment of thoſe convicted fall the hea- 
vier. But theſe, in my opinion, will be diſ- 
rinctions enow. Beſides, there is a weighty 
objection againſt the exerciſe of this power of 
attachment by the court, where national juſtice 
can go on without it, which 1s, that the court 
Hbelled will be party, proſecutor, and judge; 
three characters that ſhould not meet, where it 
can be avoided. The frailty of human nature 
will bear me out, in ſaying, that under ſuch 
circumſtances the judicature cannot be impar- 
tial and indifferent, which is the firſt requiſite 
an the exerciſe of criminal juriſdiction. 

Is it not, moreover, puſũ ble that judges may 
10 execute their offices, as to raiſe juſt appre- 
henfions of their turning the law to the oppreſ- 
nom of the ſubge&, eſpecially in crown-proſe- 
.cutions ; and that their ways of compaſing 
this may afford jufiifable grounds for ani mad- 
ver hon, and for the controverting of the con- 
fn utionalveis of their adj udications ? The re- 
marks of Sir Jobs Hawks upon feveral ftate 
wiale, prior to the revolution, were thought 

ta 


129 ] 


to be moſt material and juſt : they were of great 
| ſervice at that period, have fince been con- 
ſtantly printed in the collection of Rate trials, 
and though very ſevere, are not deemed any 
abuſe of the preſs, but a true uſe of it. 
Where what 1 do does not in fad interrupt or 
diſtur the proceedings of a court, I will deny the 
legality of its poxwer to attach me. No judge bas 
a right, by that terror, to Shut my mouth, or to 
prevent my pen from cenſuring what I think er- 
roneous in his diſtribution of public juftice. Ax 
the ſame time, no man reverences the preſent 
ſer of judges more than myſelf, fincerely be- 
lieving, that few periods of time have produced 
men of more ſcience upon the bench, of more 
integrity or underſtanding, inſomuch that it 
would be difficult to make a change for the 
better, unleſs you could pick out another Yates 
from the bar. I honour their offices, as the 
moſt beneficial of all to a free ſtate, and there- 
fore think they ſhould be, if they are not, ren- 
dered worthy the acceptance of the firſt men in 
the profeflion. Nevertheleſs, I will never ſub- 
ſcribe to the putting them above the inſpection 
of their country. "ws and authority, with- 
out check, may induce men of honour to be 
more arbitrary than they ſhould be; and I can 
eaſily imagine, that very extraordinary men 
may be poſſeſſed of prerogative and ariſtocrat- 
ical notions, which may be extremely perni- 
cious to ſuch a common-wealth as ours. W 
they can introduce and eftabliſh for law their 
own ways of thinking, by ſolemn * 
from 
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from the bench, the moſt dangerous dida, may, 
when ſecure from the reviſion of the public, 
become by time reſpectable and venerable, and 
be hereafter alledged as precedents, and the real 
eſtabliſhed law of the realm. Let no man, 
therefore, whilſt a parliament ſubfiſts, ſubmit to 
be attached, at the auill of any court, for having 
merely been guilty of © contemptuous writing, and 
have no alternative left, but that of anſwering 
their interregatories, or being impriſoned as irre- 
coverably contumacious for life, Unleſs ſuch per- 
ſon has withitood their proceſs, and actually 
reſiſted their legal authority, let him not, with- 
out making complaint to the Commons aſſem- 
bled, be attached at all, for a moment. No 
conſtructive denial, of their authority, dignity 
or uprightneſs, will be a warrant for foch at- 
tachment. Let them proceed by due courſe 
of law, and put the preſumed malefactor upon 
his trial, by information; no man ſhould be 
above controul, or out of the reach of puniſh- 
ment, in ſome way or other. 

I have been the more large upon this head, 
becauſe it is ſaid, that attachment is a proceſs 
which iſſues at the diſcretion of the court. 

Having ſaid thus much, to evince what [I take 
to be the contempt, for which an attachment 
is ſolely warrantable, I ſhall now take the li- 
berty of conſidering curſorily the mode of pro- 
ceeding under it, wherein are ſome things, 
which I cannot reconcile to my legal notions. 

It may oe awarded by the court, it is ſaid, 
upon a bare ſuggeſtion, their own knowledge, 

or 
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or upon affidavit, without any appeal, indict- 
ment or information, and may be executed on 
a Sunday. The party ſerved with the writ, 
mult enter into a 1ecognizance to appear at its 
return. Indeed, if the offence be done in court, 
and appear from confeſſion, view of the judges 
themſelves, or examination, the court may re- 
cord the crime, and commit the offender di- 
reftly for judgment. But there is uſually no 
more than a rule to ſhew cauſe, unleſs the con- 
tempt be of a flagrant nature, and poſitively 
ſworn to; in which caſe the party is ordered 
to attend in perſon, as muſt every one againſt 
whom an attachment is actually granted; and 
if he ſhall be apparently guilty, the court in 
diſcretion will either commit him immediately, 
in order to anſwer interrogatories, to be exhi- 
bited againſt him, concerning the contempt 
complained of, or will ſuffer him to enter into 
a recognizance to anſwer ſuch interrogatorics. 
If he fully anſwer, and can ſwear off the con- 
tempt, he is diſcharged, and the proſecutor 
may proceed againſt him for perjury, if he ſee 
cauſe. Ignorance of the law, will be no juſli- 
fcation of any illegal act, but may be offered 
in mitigation. If he deny part of the con- 
tempts, and confeſs others, he ſhall not be 
diſcharged as to thoſe denied, but the truth of 
them ſhall be examined ; and if his anſwer be 
evaſive, as to any material part, he ſhall be 
puniſhed in the ſame manner as if he had con- 
feſſed it. 4 . 

The 
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The court, it is ſaid, will not now bail 4 
man taken up for a contempt, unleſs he give 
ſecurity to anfwer interropatories*. Formerly; 
the party's own recognrzance uſed to be thought 
ſufficient, but of late years two ſureties have 
been infrfte> upon. The interrogatories muſt 
be tendered to him within four days, or he may 
move to be difcharged. But, by the practice, 
they need not be hkled, till ſo pw Frog ſureties 

iven, unlefſs the party be in cuſtody, when no 
urity at all is reqviſite. 

With reſpect to conrts of equity, it is ſaid, 
that the chancery never ſuffer perſons to be ex- 
amined on interrogatories to bring themſelves 
into contempt. But, where a contempt is ex- 
— fworn againſt them, will give them 
eave to be examined by way of purgation, on 
perfonal interrogatories, in order to clear 
themſelves f. Indeed, if the contemnor deny 
the contempt, the profecutor may take out a 
commiſſion to examine witneſſes to prove it, 
and the contemnor ſhall be permitted to name 
no more than one commiſſioner, not to examine 
any witneſſes at large for himſelf, but be con- 
fined to the croſs· examination of the proſecu- 
tors. On affidavits indeed, the court 
will indulge the contemnor with the liberty 
of examining witneffes to particular points. 
However, my Lord Chaneellor Xing declared, 
he though the rule very hard, and as the pro- 


* See Barnardiſton's Reports, + See Moſeley's 
Reports, 250, 
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ſecutor might examine one in contempt on in- 
terrogatories, he ought to be content with his 


oath, The Excheguer, in caſes of very great 


contempt, where a party is examined on inter- 
rogatories, and denies it, have given liberty. 
to the proſecntor to examine witneſſeſs to falſi- 
5 this denial“. 

The courts of equity, therefore, are leſs mer- 
ciful to a ſuppoſed criminal than the courts of 
law, where no teſtimony is received 'to falſify 
the examination of the party; and, in truth, 
lord King might well ſtare at ſuch a practice 
obtaining in chancery, 5 9 1 

The recognizance, ſecurity, fine, and im- 
ptiſonment in contempt, are all at the diſcretion 
of the court, that is, ſecundum diſcretionem boni 
wiri, And to the queſtion, Vir bonus eſt quis ? 
the anſwer ſays, gui conſulta patrum, qui leges, 
Juraque ſerwat. But, by what we have ſeen, 
there is no preciſe rule in the caſe, and the 
whole is pretty indeterminate, not only the 
puniſhment, but the evidence and the examin- 
ation. Now, according to Lord Chief Juſtice 
Camden, Diſcretion is the law of tyrants, it 
is always unknown; it is different in differ- 


© ent men; it is caſual, and depends upon 


« conſtitution, temper, and paſſion ; in the 
«« beſt, it is oftentimes caprice ; in the worſt, 
« it is every vice, folly, and affection, to 
„Which human nature is liable,” For my 


own part, being one of the people, I adopt 


* Bunbury's Reports, 244 
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the notion of the old Romans, who (according 
to Tully) ſaid, populariter loguendo lex oft, guæ 
feripto ſancit quod wult, aut jubendo aut vetandb. 

This Engliſh inquiſition is carried on much 
like the foreign. For, the defendant having 
entered into a recognizance, and giving ſure- 
ties to anſwer interrogatories ; ſo ſoon as they 
are prepared he is ſerved with a written notice 
of : time, place and perſon he is to attend, 
in order to be examined; but he is not ſuffered 
10 take à copy, nor indulged with @ fight of the 
interrogatories previous to his examination, and 
no counſel or ſollicitor is admitted. However, 
the defendant, thus inops conſilii & ore tenus, 
may, if ſharp and learned enough, demurr to 
ſuch interrogatories as are leading, improper 
or impertinent. For there is no way but to an- 
Fer or demurr « 

When this ſcene is cloſed, the curtain draws 
up, and he is brought before the maſter, with 
the interrogatories and depoſitions, and may 
have copies of both, and counſel and follici- 
tor. The buſineſs of this officer is to report 
the whole matter, the refuſal or anſwer, with 
+ ſuch other particulars as he ſhall think fit. 
And upon his report the court proceed to 
judgment. 

In North againſt Wiggins, an attachment 
was moved for at once againſt the defendant, 
for abuſing the officer who ſerved the proceſs 
upon him, and for yon contemptuous 
words of the court. But a doubt aroſe whe- 


ther the rule ſhould be abſolute, gr only to 
ew 
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ew cauſe, where r to by 
one perſon only ; the rule in chancery requiring 
ned ror 4 to deprive the party of the be- 
nefit of ſhewing cauſe. Whereupon a ſupple- 
mental affidavit was filed, and the point not 
determined. However, Lord Chief Juftice 
Hardwick ſaid, ** he ſhould be unwilling to 
«+ eſtabliſh a practice, that would put it in 
«© the power of one hardy man to hinder an- 
other of an opportunity of defending himſelf, 
«© before he was reſtrained of his liberty“ 
The court of King's-Bench, when Lord Chief 
Juſtice Holt was at the head of it, ruled, that 
there ought to be no interrogatory leading 
* {0 a fenaltyy.” But in the XK. again 
** Barber, the defendant having preſented a 
«« petition to the common council of London, 
«« refleting on an alderman, and _— uſed 
*« contemptuous words of the court of King's- 
Bench, an information went for the - 
«© man, and an attachment iſſued for the court. 
20 x 4 the interrogatories the defendant was 
«© aſked whether he did not preſent ſuch a 
„% petition, and uſe ſuch and ſuch words ? 
“ Wherenpon he moved to have ſo much 
«© thereof as related to the preſenting ſtruck 
« out, becauſe it was making him accuſe 
„ himſelf of that which would convi him of 
the libel. And the court ordered that part 
* to be ſtruck out, and ſaid he was not oblig- 
ed to anfwer it, but be might be aſked whe- 


Strange, 1068, + 12 Mod, 499. 
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t ther, when the petition was preſented, he did 
% not ſay ſo and ſo*.” From whence F ſhould 
- colle&, that the court being no ways intereſted 
in the abuſe upon the alderman, would not be 
- ancillary to the. furniſhing of evidence on the 
information; which would, however, be the 
- Caſe, if the defendant, confeſſed, in his depoſi- 
tion or examination, his having uttered written 
- ſcandal, for none other could be preſented. 
They permitted, for that reaſon, this inter- 
rogatory to be ſuppreſſed, but took care to 
- pronounce, that he might be directly aſked as 
to his ſpeaking of the contemptuous words, 
which he was accuſed of having vented againſt 
the gourt, at the time that ſuch petition was 
. preſented ; leaving the proof of whom it was 
_ preſented by to another examen. The court 
charged him with contempt of them by ſpeech 
- only ; therefore the proof of that was all they 
wanted for puniſhment, and accordingly de- 
clared their opinion, that he might be inter- 
rogated as to that point blank, which ſeems 
really to me to be an interrogatory leading to 
 penaliy, and which ought not to be, by the rule 
above laid down. But thus it is, and always 
will be, when the party intereſted (no matter 
whether from pride, love of power, reſentment, 
or money) is to judge in his own cauſe, there 
is no meaſure obſerved. And in truth, to what 
other end any interrogation, as to the crime 
charged, ſhould be forced upon the defendant 


# Strange, 444. 
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In any criminal matter, I cannot conceive. 
Unleſs he be aſked to things leading to the 
conviction of himſelf, that is, to a penalty; 
I ſee not of what uſe ſuch examination would 
be to the proſecutor or accuſer. It muſt be the 
moſt nugatory of all things. For which rea- 
ſon, to ſpeak the plain truth, this queſtioning 
inſiſted upon by the court in contempt, is always 
to make a man accuſe himſelf, contrary to the 
unanimous voice of the laws of England, from 
the beginning of time down to the preſent : 
It is not, it cannot be in favour of him, or by 
way of letting him purge and purify himſelf; 
for, if it were, it — , only take place when 
requeſted by himſelf. Indeed, by what all 
the books ſay, this interrogation was intro- 
duced for the defendant's own purgation or 
purification, ſomewhat upon the ſame princi- 
ple with the old wager at law. The judges 
conſtantly declare it is meant as'a faveur to 
him. And that it was originated for this pur- 
poſe, I have not the leaſt doubt, But as 
managed at preſent, it it a downright inguiſi- 
tion, and the moſt coſtly favour that can be preſſed 
upon @ man, It is, in the lingo of the ſtreets, 
being deadly good; and, in the language of 
gentlemen, infamauſly nonſenſical. 

Very little reflection will eſtabliſh, I think, 
to every man's conviction what is advanced. 
All the world know, that by our laws no man 
ean be beund to accuſe himſelf; now, if a li- 
beller, or confirufive contemnor of the court 
can be attached, and forced to give ſurety far 
| anſwering 
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anſwering interrogatories, or be committed in 
default thereof to the bonds of a priſon for 
life; and theſe interrogatories not only may, 
but muſt tend to his conviction, if anſwered 
affirmatively ; I think the neceſſary concluſion 
is, that a man in fact can be bound to accuſe 
hingſelf, although by law it is forbidden, 

Is it not then, with reſpect to the law of in- 
terropatories, the true expoſition (which is ſaid, 
as before-mentioned, to be the rule in chan- 


| cery) that it never ſuffers perſons to be exa- 


mined againſt their will, 7 bring themſelves 
imo contempt ; but, where a contempt is ex- 
preſsly ſworn againſt them, and they deſire it, 
the court will give them leave to be perſonally 
interrogated to clear themſelves. In ſuch caſe, 
the queſtions cannot be too direft, leading and 
pointed. He has waived the law in his favour, 
hoping and truſting he ſhall be a gainer there- 
by. Polenti non fi imjuria. 

I have no authority for ſaying, ſuch will be 
the conſtruction of my lords commiſſioners; 
but I am quite ſure it will be that of common 
ſenſe, the old friend of their friend, my lord 
Mansfield, who has never avowedly departed 
from it, but for the ſake of reverſing Mr. 
Wilkes's outlawry, (which was at worſt but a 
kind fort of treachery) and then his lordſhip 
took the trouble, in a memorable introductory 
ſpeech, to declare, that he was free from fear; 
although the audience, it muſt be confeſſed, 
was very numerous and formidable in its a 
pearance, the cauſe a little tickliſh, and th 
panegyric 
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panegyric upon his own fortitude ſomewhat 
extra- judicial and irrelevant to the matter be- 
fore the court, as well as abſolutely uncalled 
for by the merciful judgment he was reſolved 
to conclude with. It was in truth a mere ora- 
torial excreſcence, if I may be permitted ¶ pace 
tanti wiri) ſo to ſay. And now I moſt cordially 
beg pardon for being ſo eccentric myſelf. Pe- 

timus damuſque wiciffim. 
I have heard ſome common-rote lawyers talk 
of this extortion of an anſwer to interrogato- 
ries, under pain of perpetual impriſonment, 
as analagous to the forcing of a criminal at the 
bar, to hold up his hand and plead, under 
pain of being preſſed to death. The preſſure, 
or penalty, I confeſs is not much leſs afflicting; 
but I deny the ſimilitude, unleſs the party b. 
forced to plead guilty, or upon his oath to de- 
clare he is not guilty ; neither of which parti- 
ceulars did I ever yet ſee, or hear any example 
of in this country, On the contrary, all judges 
uſe, as it were, a gentle ſort of force, to induce 
every priſoner, or defendant, to ſay he is not 
guilty. No oath is required, and the Engliſh 
aw abominates the idea of pleading under fuch 
2 poſlible torture to the conſcience, in any cri- 
minal proceeding. Theſe ſhort- ſighted lawyers 
then ſay, the impriſonment is not for the ori- 
ginal contempt, but for the ſubſequent one; 
and that ſurely is an actual reſiſtance of the 
court; and the commitment is not for life, 
but until compliance with the rule and order 
of the court. 'This is a moſt ingenious vindi- 
cation 
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cation, and would have ſome weight, did it 
not ee from petitio principii, the begging 
of the very queſtion in diſpute, which is, the 
right of the court to make ſuch rule or order. 
And therefore until that right be made out, I 
ſhall not make any anſwer to ſuch followers, 
bullies, and bravoes of ſo truly impertinent a 
bepgar, however ſturdy in mien. 

The court profeſſes the examination to be 
inſtituted as a favour to the defendant; if it be 
ſo, it is not of ſtrict right, and if the perſon 
to be indulged does not deſire it, but proteſts 
againſt it, what pretence can there be for its 
taking place ? There is really much good ſenſe 
and humanity in the inſtitution itſelf. It is 
the abuſe of it which is alone to be complained 
of. For a party may prima facie appear to 
have done ſomething defignedly to prevent the 
execution of juftice, and cannot bring proof 
to exculpate himſelf, He therefore ſues to 
the court, as for à favour, to be permitted to 
ſwear to his own innocence. The oy of 
his ſuppoſed guilt not being concluſive, the 
court think it not unreaſonable to admit of 
this ſelf-purgation, provided he will ſubmit to 
be examined by their own officer, ore tenus, on 
ſuch interrogatories, as he in conjunction with 


the proſecutor ſhall adviſe. All this is fair, 


equal, and juſt; and he has no right to aſk 
beforehand for a fight of their queſtions, in 
order to contrive anſwers. But, the ice 
that has of late years obtained (in conſequence 
of fo merciful and wiſe an original ordonnance, 

at 
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in caſes not ſelf-evident,) is carried to a de- 
gree of oppreſſion, that makes all mankind 
ſtartle at the poſſible conſequences, Inſtead 
of letting a defendant, who craves it as a 
mercy, be at liberty to exculpate himſelf en 
interrogatories; every defendant is now com- 
pelled to a perſonal examination ; and, if he 
obſtinately reſiſt, to a priſon, to Jaſt during 
his rebellion. -A true {of of this has drawn 
the courts into the moſt ridiculous dilemmas at 
times. The very mobility are not ſo blind as 
not to ſee what occaſioned the contemptibls 
upſhot of the proceedings in your caſe, Mr. 
Almon, ſome years ago, and in that of Bin 2 
very recently. And ſuch will ever be the di - 
graceful retreats and repulſes of raſh and in- 
conſiderate ſalliers beyond the ramparts of the 
law, whenever a true manly defence and refiftance 
are made, upon the ſound bottom of the conſtitu- 
tion, 

Where the law of the land protects every 
man from accuſing himſelf, what is it lefs than 
tyranny, under the guiſe of juriſdiction, let it 
be ſupported by whatever uſage it may, to 
force any one to anſwer upon oath to interro- 
gatories, which he cannot perhaps do without 
affording proof for his own conviction ? I call 
it force, becauſe if the culprit does not com- 
ply, he is impriſoned for his contempt of the 
court in not complying ; and ſo he muſt remain 
until he purge this contempt, which can be 
done by no other BY on y anſwering. i 

_ this 
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this be not the being put 79 torture, or to the 
queſtion, as foreigners call the rack, I know 
not what is. 'There is no ſolution to the 
original abſurdity of forcing a criminal to do 


what tends to the condemnation of himſelf out 


of his own mouth; the ſetting about it in- 
volves us only in a circle of abſurdities, of 
which every ſucceſſive one ſeems to be the 
greateſt. 
The obvious juſt procedure is this, When 
a perſon is ſummoned, or laid hold of for con- 
tempt, he ſhould be informed of the particu- 
lar contempt, for which he has drawn upon 
him the hand of the court, and aſked whether 
he chooſes to be admitted to clear himſelf on 
interrogatories, or what other defence he can 
or will make. If the caſe be not ſuch in its 
own nature as can admit of no defence, and he 
declines being examined, the court may fix a 
day for hearing ſuch defence, and commit 
him, or not, in the mean time, as they ſhall 
ſee fit, or as the want of ſureties may render 
expedient ; and when the day comes the court 
ought to enterinto the enquiry, and determine 
as the merits of the caſe ſhall require. If it 
be a favour, the court may, or may not accord 
that favour, to let him have an opportunity of 
clearing his conduct by his own oath, in an- 
ſwer to ſuch queſtions as they ſhall think fit to 
put to him. If the caſe be ſuch, that they 
think he is not entitled to that indulgence ; or 
if he is afraid of the conſequences of ſuch ex- 
amination, 
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amination, being conſcious of his own guilt, 
and therefore craves no ſuch indulgence ; 
there is an end of that matter, When the 
contempt has paſſed in view of the court, there 
can be little hoped from ſuch examination, 
and no great octaſion for it, unleſs there be a 
poſſibility of its not being wilful. An atlidavit 
of his circumitances may mitigate his fine, If 
the charge be grounded on affidavits, he will 
probably be permitted to defend himſelf by 
affidavits. But in whatever way the thing be 
ut, the court ſhould come to judgment upon 
it. If the party reje& the offer and chance of 
ſelf-exculpation by interrogatories, and has no 
evidence to produce in his behalf, his fate muſt 
be determined by the ſtrength and proof of the 
charge againſt him. Should he pray to be 
received to purify himſelf upon his own oath, 
no interrogatory ſhould be liable to his ob- 
jection but one that tended to make him accuſe 
himſelf of ſome other crime; it cannot be too 
3 perſonal or particular, to any part of 
is own conduct, for which he then ſtands ar- 
raizned, and which he has no other means of 
clearing than his own oath. But, if he be 
fearful of ſuch rigid examination, as, if really 
puilty, and a man of conſcience, he may well 
e, and therefore declines it, nothing can be 
ſo ridiculous as the forcing him to it out of 
kindneſs, unleſs it be the pretended goodneſs 
of prieſts, in putting men to the wheel, in the 
fire, or on the gibbet. pro /alute animæ, or in 
2 order 
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order to ſave them from damnation and hell 
flames. You are a heretic, come and confeſs 
your fins, that I may inflict ſuitable puniſh- 
ment upon you; if you do not, I will put you 
to al for not confeſſing them; I act out of 
_— to your own ſoul. —This is the language 
of the ſanctimonious inquiſitor, The legal 
queſtioner ſays, I hawe ſeized you becauſe you 
are a deficr or breaker of the law; ſubmit to 
avow uprn oath your crime, that I may have 
indiſtutable greund for proceeding to ſome penal 
Sentence againſt you ; if you do not, I will confine 
you to a prijon for the reft of your days; it is 
from a principle of mercy that I proceed through- 
out. Ihe ac pony layed by the church, or the 
penalties by the gras Fung are not of 
_ eſtimation in making up this account, 
ut the ground for the proceeding ſeems to 
be of the ſame ſtuff, 

In Lilbourr's caſe, the attorney-general, if I 
remember right, ſeeing the defendant refuſed 
to be interrogated upon oath, prayed the court 
then to proceed to judgment without. And 
this was a proper ſtep. There need be no 
ſuſpenſion of juſtice in ſuch event. I forget * 
now what happened in your caſe, Mr, Almon. 
'There was ſome blunder, I believe, in the title 
of the affidavit; and the court not caring for 
any further proceeding in ſo clamorous a Lo 
neſs, took advantage of that circumſtance to 


* See caſe, p. 87. 
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let it drop. In the X. again Bing/ey, the de- 
fendant was obſtinate, and would not be exa- 
mined ; the conſequence of which was, his be- 
ing committed to priſon for his contempt, in 
not ſubmitting to be examined, and there lay 
for two years, till the crown thought the matter 
might by and by occaſion ſome ſerious com- 
plaint, and therefore he was let out, in the 
ſame contumacious ſtate he had been put in, 
with all his ſins about him, unanointed and 
unannealed, 

However, I cannot here help obſerving, that 
although I have ranged the laſt three caſes to- 
gether, yet I mean not to have them confound- 
ed, as of the ſame nature. That of L:lbourn 
went upon the charge (whether true or falſe 
matters not at preſent) of an actual contempt 
of an order of a legal court, and therefore had 
a bottom, which the others had not, as bein 
in ſupport of that court's orders, which h 
been in ſact infringed by the defendant. But 
the two latter were for libels, which, by a cri- 
minal conſtruction only, were deemed to be 
written in ridicule of, and therefore in con- 
tempt of ſome legal adjudications, or of ene of 
the judges of the King's-Bench ; as what is aid 
in dimiuutien of one judge has been conſtrued to 
be in degradation of the whole court, that is, of 
all Var zudges, by virtue of an arithmetic pe- 
culiar to Weſtminſter-hall. Now, libels, or 
defamatory expreſſions out of court, upon what 
1:.th paſſed in court, are no let or hindrance 

do 
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to the proceſs of the court, or to national juſ- 
tice; they do not break a ſpring, clog the 
wheels, or ſtop the vibrations of the juridical 
machine, either in or out of court, and there- 
fore do not neceſſarily require inſtantaneous 
remedy, Nothing but abſolute neceſſity can 
warrant commitment before trial by a jury, 
the right of every man by Magna Charta. 
Actual breach of the peace, and actual con- 
tempt of law proceedings vindicate upon that 
principle ſuch reſtraint. No other offences 
do, and leaſt of all thoſe committed by writers. 
The perſons abuſed by them are likewiſe of 

all mankind the laſt who ſhould judge them. 
The reaſon alledged for attaching them, and 
F for not calling in their country to try them, 
| 1s the very reaſon for it, namely, 22 a 


public offence ; for who can be ſo concerned 
to have it puniſhed ? But, if after all, this 


| power of attachment can be vindicated in 
| conſtructive treſpaſſes and contempts, contra- 
| ry to the fundamentals of the conſtitution, 
| and to Magna Charta, without neceſſity, 
and without conſtant and uniform uſage, it 
| 1s utterly inconceivable how a freeman, ac- 
cuſed of a miſdemeanor, ſhould be forced, 
under the pain of perpetual impriſonment, 
to anſwer upon oath to interrogatories, tend- 
ing to make him accuſe himſelf. That they 
| do ſo is evident, for unleſs the anſwering 
| them one way would convict him, the an- 
ſwering them the other way could not clear 
| him; 
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him; the affirmative muſt do one in the 
ſame proportion that the negative does the 
other. And, as the Iriſhman would ſay, is 
it not ſtill more inconceivable how this ſhould 
be done out of favour to him ; how the en- 
forcers of this interrogation, under ſuch a 
dreadful penalty, in oppoſition to the moſt 
fervent deprecation, can call it indu/gence, and 
a mere att of mercy / 

The humanity, the ſenſe, and the law of 
the procceding, are equally ſound. And if 
ſuch reaſoning be the effect of one ſcience, or 
of the ſeven, an ounce of mother wit is pre- 
ferable to them all. Indeed, ever ſince the 
promotion of a learned chief, who is for re- 
ſorting to common ſenſe, and the principles 
of things, I have been leſs inclined to put up 
with legal nonſenſe than ever. Forms mult 
be matters of poſitive inſtitution, but judicial 
determinations require rational grounds, I 
follow my great leader therefore in the latter, 
and try his own ſteps by that teſt, not inſtantly 
ſcouting a caſe, becauſe it is old, but diligent- 
ly ſearching after the principles upon which it 
is built, from a fearfulneſs of paſſing over ſome 
excellent foundation, and an unwillingneſs to 
unhinge the whole law of my country, by 
precipitation, and too ſtrong a prepoſſeſſion 
in favour of my own underſtanding, finding 
there was ſome ſenſe, as well as ſome honelity, 
in the world before I was born; and gathering 
from experience, that nothing is ſo material to 

the 
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the ſubject, as to have the law for his perſon 
and his property known or ſettled. I am 
therefore for originating no new principles, 
but for judging preſent caſes by the principles, 
and not by the caſual terms and expreſſions of 
the paſt. In matters of practice, or forms of 
procenting, I am for adhering moſt ſerupulouſ- 
y to the rules of my predeceſſors, leſt by de- 
parting from them I ſhould at my own de- 
parture leave no rule at all, 
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them, ſince the publication of my WEEKLY 
LONDON JOURNAL, and allure them, 
it ſhall be my conſtant ſtudy to render, that 
paper the moſt uſeful and entertaining, ſo far 
as the limits of a fingle ſheet will allow. I 
am particularly attentive in collecting the mot 
2 the whole week's intelligence, and 
laying it before the public at one view,; toge- 
ther with the choiceſt eſſays that appear in 
other prints, as well as thoſe of my own cor- 
reſpondents, on every intereſling ſubjea. 

In the courſe of my extenſive correſpondence, 
] find that many of my friends are deſirous 
of ſerving me, but cannot diſpenſe with a 
aveekly paper; conſequently are at the expence 
of another London paper; in order, therefore, 
to accommodate thoſe, ard the better to ſecure 
their favoũrs to myſelf, 1 have ſet vp a Naas Pa- 
zer, independant of, and unconnected with the 
Journal, intituled, The INDEPENDENT 
CHRONICLE, or, UNIVERSAL E- 
VENING POST, to be continued every 
Monday and Friday evening, at Seven o'clock, 
which 1 humbly hope will fully remove the 
objection that has or may be made to a Jelly 
Journal; tor, beſides its conveying earlier in- 
telligence, of courſe, it contains a greater 
quantity of every other matter which conſtitutes 
a new paper. 'Theſe circumſtances, no doubt, 
will be an additional recommendation to thoſe, 
who have leiſure and inclination to read diur- 
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Thoſe who reſide at a diſtance from the 
capital, and who already take in any one of 
the LONDON papers three times a week, are 
obliged to pay from FORTY SHILLINGS to 
THREE POUNDS per annum each. In this 
new paper, I hereby engage to furniſh, for 
TWENTY-SIX SHILLINGS only, a greater 
variety of intelligence, together with the 
choiceſt collection of uſeful and entertaining 
literature, than is generally to be found in 
thoſe for which a much greater ſum is paid. 
A circumſtance, I flatter myſelf, well wor- 
thy the notice of the public, inn- Keepers and 
pub licant in particular, who, by adopting this 
economical plan, will thereby ſave from 145. 
to 11, 148. yearly, 

Subſcribers in LONDON and the VIL- 
LAGLS ADJACENT, will be likewiſe bene- 
fited by prefering this NEW PAPER to any 
other. Thoſe who may find a daily paper, or 
one that is publiſhed rec times in a week, 
either too expenſive or unneceſſary, will loſe 
ſight of nothing worthy their puruſal, in wait- 
ing one day extraordinary for the publication 
of the Independent Chronicle. The Editor 
hopes, in ſome meaſure, to recompenſe his 
readers, for ſuſpending their curioſity, by his 
extraordinary attention to the choice of the 
ſubjects he lays before them, as well as to the 
correctneſs of the matter, and the elegance of 
the materials by which it is conveyed. All o- 
ther evening poſts delivered in and about the 
metropolis, are charged from ONE POUND 

TWELVE. 
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TWELVE SHILLINGS, to TWO POUNDS 
per annum; the Independent Chronicle will be 
delivered out at the publiſher's for SIXTEEN 
SHILLINGS ; or, either by Mrs. Woodgate 
or the news carriers, to any fart of the town, 
for ONE GUINEA per annum. 

Nor is the utility of this undertaking con- 
fined to Great Britain: By the permiſſion of 
a member of the Pritifþ parliament, theſe pa- 
pers are circulated to the remoteft parts of Ire- 
land, on the ſame conditions as thoſe who re- 
fide only ten miles from the capital. The Inde- 
pendent Chronicle, and alſo, Bingley's London 
Journal, have been ſo warmly patronized by 
the Iriſh nation, that they are as well known 
in one hundred and thiriy prſi-towns in Ireland, 
as at the place of publication. 

As I hare entituled my paper Tut Ix DE“ 
PENDENT CHRONICLE, it cannot be thought 
improper to ihew, in what manner I mcan to 
ſupport its claim to that honourable appella- 
tion. In the frit place then, I beg leave to 
declare, that it will neither be a vehicle for 
the whipt ſyllabub of court flattery, nor for 
the virulent invectives of any particular party. 
Let the venal advocate for an odious miniſtry, 
and the frricus declaimer againſt all the mea» 
ſures of government, find ſome other channel 
through which to communicate their ſentiments 
to the public: they ſhall never ſind admittance 
into Tres IN DETEN&DPENT CHRONICLE. But 
whatever papers are calculated for the real in- 
tereſt and welfare of the public; whatever eſ- 
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ſays ſeem to be dictated by a true ſpirit of 
patriotiſm, and are alike free from prejudice 
and partiality; to theſe, and to theſe only, 
Tur IN DbErENDENT CHRONICLE will ever 
be open. Nor will it ſpurn, with leſs indig- 
nation, the uſurped authority of the manager 
of a play-houſe, than that of a prime miniſter, 
or the leader of a party. A Garrick and a 
Colman may puff their paltry farces, their 
deſpicable pantomimes, and their more deſpic- 
able performers, in thoſe papers in which they 
are proprietors: Tux INDEPENDENT CHRO- 
NICLE will never lend its aid to ſuch groſs im- 
politions upon a good-natured public, On 
the contrary, it will contribute its whole force 
and influence to detect and expoſe, in their 
proper colours, quacks and impoſtors of every 
denomination. In a word, it will invariably 
adhere to that principle of Independence on 
which it ſet out, and its title, to which J 
would fain perſuade mylelf, will appear in the 
end to be perfectly well founded. 

As a farther inducement for the public fa- 
vour, I beg leave to add, that having op- 
poſed an illegal proceſs, which iſſued out of 
the court of King's-Bench, I have been reduced 
from a comfortable independency to the loſs 
of all my effects by a ſtatute of bankruptey.— 
My perſeverance has anſwered the molt ſan- 
guine expectations, with regard to the public; 
though a victory has been obtained, all but 
life, on my part, has been loſt in the conteſt. 
My adverfary has ſheltered himſelf under the 
ſanction 
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ſanction of the court, for an at of which, 
however unlav/ful, no action can lie. I have 
therefore, no appeal, no reſource for ſatis- 
faction, but in the favour of the public; to 
the public, therefore, I do appeal, not for 


a reward, for J have done no more than my 


duty; nor for 2-ratuites, for | am ambitious 
to be u/zful, and not /urthenſome ; but for the 
encouragement cf the little works abovemen- 
tioned, which will not only be a pecuniary 
advantage, and eltabliſh me again in buſineſs, 
but alſo (I venture to aſſert, wuirheut wanity) 
will afford he moſt uſeful inſtruction and a- 
| OE entertainment, and will be no bad 
ubſtitute for a more expenſive LONDON News 
Paper. 
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